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ADVERTISEMENT 


TO THE 

PRESENT EDITION. 


The first Edition of these Reports hav- 
inff been son\e-time out of print, 
various parts having from tixne tp ^^le 
been pi^lished without our sanction or 
knowledge, we are led to believe, that the 
present Edition will be acceptable to the 

Profession, especially as it contains re- 

• \ 

ferences to the decisions subsequecitly re¬ 


ported, in addition to notes of a few ori¬ 
ginal cases. 


FRANCIS Vl^l^Y.- 
^OHN BEAMES. ' 
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CHANCERY, Sre. 


1812 , 53 Geo. S. 


BLYTH ti. ELMHIRST. 

The Master of the Rolls, The I ord 
Chancellor. 

A BILL having been filed by the Plaintiffs, as Veil- ] 
dors, against the Defendant, as Purchaser, foi a ' 
specific Performance, the Defendant by his Answer, ad- ; 
mitting the Agreement, alledged Laches on the Part of 
the Plaintiffs, in not cojnpleating their Contract in due 
Time, as a Ground for his not being compelled to per¬ 
form it. A Motion was made by the Plaintiff, for a Re¬ 
ference to the Master, to look into the Title. 

Sir Samuel Romillyt and Mr. Home, for the Defend¬ 
ant, resisted the Motion, as unusual;- where other Mat¬ 
ters are in dispute, besides the Validity of the Title. 
The Defendant insisting by his Answer upon Laches, the 
Plaintiffs at the Hearing may be entitled to no Decree; 
and the Reference therefore is premature. 

Mr. Hart, and Mr. Parker, in support of the Motion, 
contended, that the Application was sanctioned by recent 
VoL. r. B Decisions 


1812, 
Ocl. 31. 


Reference of 
Title before 
Decree onl^, 
where the Title 
alone is dis¬ 
puted: refused ■ 
therefore, 
where the Pur¬ 
chaser on other 
Grounds re- 
isisted Perform- 


CASES IN CHANCERY. 


ISIS. 

Blytb 

Eunhirst. 


Nov. 13. 


Decisions of the Lord Chancellor; and desired Time to 
produce Cases. 

The Master of the Rolls. 

* I certainly must have Cases produced; for the Practice, 
if there be any such Practice, has been very recently in¬ 
troduced. I have always understood, that the only Case, 
in which the Court would make such an Order, is, where 
the Title alone is in Dispute (1). 


The Motion having stood over, that Authorities might 
be produced, was this Day mentioned before the Lord 
Chancellor. ‘ No Instance was produced: but it was still 
insisted, that such Orders had been made; and the Re¬ 
ference could do no Mischief. 

The Lord Chancellor. 

I do not recollect such an Instance: but i take the 
Rule to be this. Upon a Bill for the specific Perform¬ 
ance of an Agreement, until that Practice, upon which 
this Application is made, was introduced, the first Issue 
to be determined was, whether the Agreement is to be 
performed, or not; and accordihgly the Decree is always 
prefaced by a Declaration, that the Agreement ought to 
be performed. Where the Defendant by his Answer says, 
there is no Objection to the Agreement, except what 
arises from the Circumstance, that the Plaintiff cannot 
make a Title, the Court has conceived itself to have an 
Authority in the Answer, equivalent to that Declaration 
in its own Decree, that the Agreement ought to be per¬ 
formed: a Sort of Confession by the Answer, that it 
ought to be executed; and therefore upon such an Answer 

(1) Moss V. Mait/um, 3 12 f^es. 17. FuUagar v. 

Ves. «79. Wright v. Bond, 11 Clarhe, 18 Ves. 482. 

Ves. 39. Gomperts v. — 

the 
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the Court has gone the Length of directing a Reference 
to the Master to see, whether a Title can be made: but, 
if the Answer, upon Reasons solid or frivolous, insists, 
that the Agreement ought not to be executed, that p\fts 
the Plaintiif in this Situation; tliat he is to look into the 
Answer; and if he finds nothing in it, that will avail the 
Defendant to resist the Performance, he either sets down 
the Cause on Bill and Answer; or, if there is any thing 
to disprove, takes another Course. Where the Record 
furnishes that Question, whether the Agreement should be 
carried into Execution, unless the Objection is removed 
by Consent, that is the first Question to be decided ; and 
I have no Recollection of breaking in upon that; the 
Party being unwilling, that it should be broken in upon: 
and saying, he will have the Cause heard. In all the 
Orders, made before the Vacation, the Defendant had 
taken Possession. 


The Motion was refused (1). 


WILLIAMS V. BIRD. 

The Master op the Rolls,/ or The Loro 
Chancellor. 

A PETITION, presented by Samuel Grimes and 
Elizabeth his Wife, stated, that by a Deed-Poll, 
dated the 25th of Novembery 1801, the Petitioner Eliza- 

(1) This Case has been po&t, 2 Vol. 103. Biscoe v. 
followedbyRi?/i«annov.Z(M7n- Brett, ih. 377. Loftot v. Man- 
ley, post, 22^'. Patonr.Ro- ners, 1, Merivale, 19. Wd- 
gers,post, 351. ■ v. Skel- linger v. Hilbert, ib. 104. 

ton,post, 5 1 d.Gribson x.Clarke, 

return, that the remaining Trustee should transfer 
Names of himself and another Person, appointed a Co- 

B 2 beth 


1812. 

Blytb 

V. 

Elmhirst. 


Lincoln's 
Inn Hall. 

1812, 

Nov. 5. 

4 

Order under 
the Statute 36 
Geo. 3. c. 90. 
upon Proof, 
that One Trus¬ 
tee was abroad, 
an absconding 
Bankrupt, and 
not likely to 
Stock into the 
Trustee. 



CASES IN CHANCERY. 


Grimes, by virtue of the Power, given to her by a 
Williams Settlement, appointed George Sly and John MUlnrd to 
V. be Trustees, in the Place of Two other Persons, and to 

Bird. aet in the Trusts of the Settlement; 'that Millard, who 
was appointed Receiver, invested certain Sums of Money, 
being Part of the Petitioner Elizabeth Grimeses Share 
of the Rents and Profits of real Estates, in the Purchase 
of different Sums to the Amount, in the whole, of 
«£’438 : Js: 8 fl?. in the 3 per Cent, Bank Annuities, in 
the Names of Shj and Millard, upon the Trusts of the 
Settlement; and bv the said Deed-Poll it was declared, 
that they should stand possessed of the said dP438 : Is: 8d. 
and other Stock, and of the Interest and Dividends thereof, 
upon the said Trusts ; which Funds remained standing in 
their Names accordingly. 

The Petition farther stated, that Sly became insolvent; 
and absconded in March 1803, and a Commission of 
Bankrupt is.sucd against him ; under which he had been 
declared bankrupt; that he never surrendered; but de¬ 
parted the Kingdom, and went beyond Seas; and had not 
hitherto returned ; that, if now living, he is resident in 
some Foreign Country, and iircapabie of acting in the 
Trusts of the Settlement. 

The Petition then set forth, that Elizabeth Grimes 
had, by another Deed-Poll, in 1812, appointed Thomas 
Mitchell, a Trustee with John Millard in the Place ol 
Sly; and, submitting, that by virtue of the Act 36 Geo. 
3. c. 90 (a), Millard, as one of the present Trustees 
of the said Trust Funds, was alone competent under the 
Order of the Court to make a Transfer into the joint 
Names of himself and Mitchell, upon the Trusts of the 
Settlement, prayed an Order accordingly. 

(a) 'Shaw V. Wright, 3 Ves. Occasion for this Act of 
22 ; the Case which gave Parliament. 

Mr, 
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Mr. Johnson, for the Petitiouers, staled, that the Bank 1812. 
ot England would not suffer the Transfer to be made Williams 

without an Order; and suggested, whether aii Inqujfy ^ 
was necessary. 

*l'he Masteh of the Rolls, upon the Affidavit of the 
Solicitor to the Commission, stating the Facts of the 
issuing of the Cuniniission, that the Bankrupt did not 
surrender, and that the Deponent ii:is been infoiined, and 
believes, that the said George Slj/ absconded from this 
Ivingdoin and went to America^ or to some Parts beyond 
ilie Seas, and had never since leturned, and is not likely 
ever to return to this Kingdotn, made the Order. 


THE ROYAL BANK OF SCOTLAND, 1812. 

Ex parte (I). Nov. 11, 13. 

T he Object of this Petition was to supersede a Upon Petition 
Commission of Bankruptcy, and that the Certifi- to stay a Bank- 
cate of the Bankrupts might be stayed. nipt*s Certifi¬ 

cate Affidavits, 

Sir Arthur Piggott, and Mr. Cidlcn, in support of the after the 

Petition, :ipplied for Leave to file a!i Affidavit. Petition pre¬ 

sented, ad- 

Sir Samuel Idomilly, Mr. llarl, and Mr Montague, 

for the Assignees. , 

® ing to the Ge- 

TAc Zord Chancellor. • neralOrder 

, (16th Noe. 

It is now' clearly settled by Lord Rosslyn s Ocucral ^ 

Order {a), that a Petition to stay a Certificate must be (jg^g^al Rule, 

(1)1 Rose’s Bpt. Ca. p. 3/5. S. C. that a Petition 

to stay a Bank- 

(o) 12th Apnli 1796 . 2 Co, Ba. La. 293. rupt’s Certifi¬ 

cate failing* is dismissed with Costs; unless Misconduct of the Bank¬ 
rupt. 

B 3 


supported 
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1812 . 

Vay-r 

The 

Royat. Bank 
of Scotland, 
Ex parte. 


Nov. 13. 


supported by AlfHdavits, died at the Time of presenting 
it; vi'bich has been adhered to so tenaciously, that a Va¬ 
riation, I believe by an Order of mine (a), has gone to this 
Extent only; that, if Affidavits in Reply are necessary, 
they may be made Use of, notwithstanding that Order; 
and, giving Leave to file this Affidavit, I desire to be 
understood, that it is not my Opinion, that such Affidavit, 
if tendered, could be read. 

Such being the Rule, I have done this without Scruple; 
where a Petition has been presented to stay a Certificate, 
and, upon the Fact of a Debt, proposed to be proved, 
and the Bankrupt applied upon the Ground, that it would 
not turn the Certificate, 1 have directed the Secretary, or 
the Commissioners, to look into the Proofs with ihat 
View; and, if they certified accordingly, I have not de¬ 
layed the Certificate. 

As to the Petition to supersede the Commission, I see 
no Difficulty in ordering that Petition to be immediately 
heard, without Prejudice to what may be urged, as to any 
Suit going on in the Court of Sest>ion in Scoilaiul. 


The Petition, having been witlidrawn, a Quesfion arose 
as to the Costs. 

Sir Samuel RomiUy^ Mr. Hart, and Mr. Montague, 
insisted, that it is almost of course, that a Petition to stay 
a Certificate .shall, if dismissed, be dismissed witli Costs; 
and, though this Petition had also another Object, it was 
a proper Case for Costs: a great Body, contending with 
Individuals; whose Certificate had been stayed; which 

(fl) 16th Nov. 1805. 2 Co. Ba. La. 294. 11 Ves. 542. 

would 
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1812 . 

The 

Royal Bank 
of Scotland, 
Ex parte. 


The Zord! Chancellor. 

The general Rule certainly is, that, where a Petition to 
stay a Ccrtiiicatc fails, the Petitioner pays the Costs; un¬ 
less in the Transaction there is some Misconduct on the 
Part of the Bankrupt. Here you have not fixed any 
Misconduct upon the Bankrupts; and therefore the Costs, 
if demanded, must be paid; but merely by the Effect of 
the general Rule *, not as setting any Mark upon the 
Conduct of the Petitioners. Bankrupts are frequently 
crushed by the Expence of supporting their Certificates; 
which has produced the* Rule, that they shall have the 
Costs, if the Opposition to the Certificate does not suc¬ 
ceed ; unless in maintaining it there is some Species of 
Misconduct; which perhaps may not affect the Certifi¬ 
cate ; but still may form a Ground for refusing the Costs. 


would not have been permitted, if the Lord ChameUor 
had been aware, that this Debt would not turn the Cer¬ 
tificate. ' 

Sir Arthur PiggoU^ and Mr. Cvdlmy denied, that it is 
almost of course to give the Costs ; and contended, tliat 
this was not a Case, to be so marked; the Petitioners, 
Creditors to the Amount of £58,000, residing at a great 
Distance; and unacquainted with the Practice here; and 
the Certificate being stayed Only a few Days. 


The Petition was dismissed with Costs (n). 

» 

(fl) Ex parte Gardner, post, 45. 
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8 

1812 , 

Nov-.H. 16 . 

Under a Con¬ 
tract for the 
Assignment of 
a Term, whe¬ 
ther from the 
original Lessee, 
or a mesne As¬ 
signee, the Pur¬ 
chaser must Co- 
Tenant for In¬ 
demnity against 
Payment of 
Rent and Per¬ 
formance of 
Covenants; 
though he can¬ 
not have a Co¬ 
venant for the 
Title from the 
Assignor; as 
being an Exe¬ 
cutor } and also 
by express Sti¬ 
pulation, 

Costs do not 
follow the 
Event of the 
Suit; where, a 
fair Question 
is raised. 


CASES IN CHANCERY. 

STAINES V, MORRIS (1). 

¥ 

T he Bill} bled in this Cause, prayed the specific 
Performance of an Agreement, entered into by 
the Defendant, for the Purchase of Two Leasehold 
Dwelling Houses, Part of the Estate of the late Sir 
William Staines. A specific Performance was decreed 
at the Rolls; and, an Inquiry was directed, whether the 
Indenture of Assignment,’ tendered by the Defendant, to 
the Plaintiffs, on the 24th of December^ 1807, for their 
Execution, was a proper Assignment. 

The Master’s Report stated, that the Sale was by 
Auction, on the 10th of November 3 1807, w^ith public 
Notice, in the Presence of the Defendant, and a particu¬ 
lar Notice previously to his Agent, that the Vendors, who 
were described in the Particular as Executors and De¬ 
visees in Trust, would not covenant for the Title; as 
Executors never did covenant farther, than that tiiev had 
done nothing to encumber. By the Ab.stract of the Title 
it appeared, that the original .Lease was made on the 
I3th of Fcbruary 3 1793, to George Clarke; w'lio, by a 
Deed-Poll, dated the 26th of Seplernhcr, 1795, assigned 
the Piernises to Sir William Staines, for the Remainder 
of the Term, subject to the future Rent and Covenants. 
That Assignment, which was executed by Clarke only, 
contained a Covenant on the Part of Sir William StaineSf 
for himself, his £xecU|tors, Administrators and Assigns, 
to pay the Kent, and perform the Covenants, in the ori¬ 
ginal Lease reserved and contained on the Tenant or 
Lessee’s Part; and to indemnify Clarke, his Heirs, Exe¬ 
cutors, and Administrators, from the same; and under 
that Assignment the Testator took the Premises. 

(1) IVilkins v. Fry, 2 Rosens Bkpt.Cas. 371, and 1 Merivale, 
244. 


The 
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The Report farther stated, diat, notwithstancting it was 
expressly agreed at the Sale, that the I^intiffs would, 
uot covenant for the Title^ the Draft of the Assignment, 
as prepared by the Defendant, contmned on the Plain¬ 
tiffs* Part Covenants, that they bad done no Act to en¬ 
cumber ; that notwithstanding any Act by the Plaintiffs, 
or by Sir WUUam Staines, to the contrary, the Lease 
was valid; that the Plaintiffs had absolute Authority to 
assign: for quiet Enjoyment, free from all Incumbrances 
by them or Sir William Staines ; (subject only to the 
Rent and Taxes); and for farther Assurance; with the 
following Covenant, on the Part of the Defendant: “ that 
“ he the said Thomas Morris, his Heirs, Executors, Ad- 
** ministrators, or Assigns, shall and \nll well and trUly 
“ pay, perform, fulfil, and keep the Rents, Covenants, 
** and Agreements in and by the said in Part recited In- 
** denture of Demise or Lease reserved and contained, 
and which, on the Lessee's Part, are or ought to be 
paid, performed, fulfilled, and kept, for or in respect of 
the said Premises, hereby assigned or intended so to 
** be, or any Part thereof, from and after the SSth Day of 
“ December instant, foa and during the Remainder of the 
“ said Term of Fifty-seven Years.'* 

The Draft was returned; all tiie Covenants on the 
Plaintiffs’ Part, except that they had done no Act to en¬ 
cumber, being struck out: but the Covenant of the De¬ 
fendant to pay the Rent and perform the Covenants being 
left standing. The Defendant’s Solicitor afterwards sent 
to the Plaintiffs’ Solicitor the Assignment engrossed 
omitting that Covenant; but not communicating, that he 
had omitted it. That Omission being observed by the 
Plaintiffs’ Solicitor, he returned the Engrossment and 
Draft; insisting, that the Defendant’s C’ovenant should 
be restored; and the Defendant on the a^th of December, 

1807, 


181 %, 

Staimbs 

V. 

Moxais. 
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1813 ; 

Stainbs 

V, 

Morris. 


11 . 


1807, tendered the Deed for Execution; as it stood, 
'without that Covenant. 

The Master stated bis Opinion, that the Indenture of 
Assignment, tendered by the Defendant to the Plaintiffs, 
for their Execution, was a proper Assignment. 

To that Report, an Exception was taken by the 
Plaintiffs: 

Sir Samuel Homilly, Mr. Raithhy, and Mr. PrcsioUf 
in support of the Exception, cited Pember v. Mathers (a). 
Co. Litt. 231, a. Lift. S. 667. Shep. Touchst. 177- 
Sh^, Abr. 539. * Pinch's Law, 109* 

Mr, Richards, Mr. Hart, and Mr. Hcdl, for the 
Master's Report, cited Walker's Case (6); contending, 
that, if the late Sir William Staines had improvidently 
taken upon himself an Obligation, the Law did not cast 
upon him, it did not follow, that in Equity the Assignee 
was bound to indemnify him in respect of that Obliga> 
tion. • 


The Lord Chakcellor. 

I take the Circumstances of this Case to be, that there 
was an original Demise to Clarke, afterwards assigned 
to Sir William Staines; and by that original Demise 
the Premises were of course let, yielding and paying the 
Rent, and performing the Covenants; but beyond that I 
take it, that there was an express Covenant for Payment 
of the Rent and Performance of the Covenants, and 
the usual Covenant on the Part of the Lessor, that the 

(a) 1 Bro. C, C, 52 . (b) 3 Co. 32 , and Sider- 

^fin, 402 . 


Lessee, 
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Lessee, paying the Reiit^ and performing the Covenants, 
should enjoy the Premises' for the Term. , Suppose, in¬ 
stead of an Assignment, actually executed by Clarke, tlie^ 
original Lessee, to Sir William Staines, the Question had 
•Occurred upon an Agreement between them for the Pur¬ 
chase and Assignment of the Term ; and a Bill, filed for 
the Execution of that Agreement. The Question then 
would be, what ought to be the Nature, Form and Terms, 
of the Instrument, by which that Agreement was to be 
specifically performed. 


1812 . 

Staines 


r. 

Morris. 


It is clear, that, where a Lessee covenants, that he, 
his Executors,. Administrators and Assigns, will pay the 
Rent, and perform the Covenants, though he parts wiUi 
the Possession, and though many subsequent Assignments 
have taken place, he remains, in the Case of an express 
Covenant at least, liable during the whole Term. As to 
an Assignee there are Two Ways of putting it. That an 
Assignee is liable during his own Possession is clear: 
whether he remains liable, after his Possession determines, 
is a very different Consideration : but the Point in such a 
Case as I have stated, a Bill for the specific Performance 
of an Agreement to assign, would be, what is the equita¬ 
ble Situation of the original Assignor and the Assignee, 
taking from him during the Remainder of the Term. 


Lessee under 
express Cove¬ 
nant to pay the 
Rent, and per¬ 
form the Co¬ 
venants, liable 
during the 
whole Term, 
notwithstand¬ 
ing Assign¬ 
ments. 

Distinction as 
to Assignee; 
though liable 
during his own 
Possession. 


In this Case Sir William Staines would be bound to 
enter into the ordinary Covenants for die Title; and there 
is no Instance of an Assignment, drawn with proper 
Caution, which is not made expressly subject to Payment 
of the Rent and Performance of the Covenants, on the 
Part of the Lessee, his Executors, Administrators and 
Assigns, reserved; for though, if the Assignee should part 
with the Possession, the Lessor might not be able to reco¬ 
ver at Law against that Assignee, yet, if the original Assignor 

enters 
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1812. 

Staines 

If. 

Morris. 


enters into a Covenant for the Title, and the Assignee 
takes the Pren|ises, in the Question, as between the A$- 
^signor and Assignee, the former has a Right to say to the 
latter, you stand as between us iu the Situation, in 
** which 1 originally stood to the Lessor; and, if he 
“ under the express Covenant resorts to me, you taking 

the Premises from me, it is fit, that the Rent, if paid 
“ by me, should be reimbursed to me by you.” This 
produces these Covenants of Indemnity. 

If therefore this stood upon Agreement, the proper 
Execution of such an Agreement would be an Assignment 
by Clarke, covenanting for the Title; and Sir William 
&taines on the other Hand entering into those Covenants, 
implied and expressed, which are intended on his Part to 
be executed, where they are both expressed and implied : 
an Assignment, not only subject to Payment of Rent 
and Performance of the Covenants; but the Instrument, 
executed and accepted by him, containing an express Co* 
venant to pay the Rent and perform the Covenants. Sir 
William Staines, having accepted the Assignment, dies; 
and his Executors propose it. to Sale. This is not a 
Case, in which the Court will look at it with leference 
to the Considerations, that occur, w'herc the original 
Contract is silent, as to what is to be done on the one 
Side and tiie other: but the Vendors bargaining in the 
Article of Sale, that they will not enter into a Covenant 
for the Title: the Purchaser upon the Conditions of 
Sale not bargaining, that by reason of that there shall 
be any of the usual Covenants on his Part abstracted 
from the Assignment. 1 think fartlier, that this w'ould 
not alter it: the Executors, as Executors, would not be 
bound to enter into such a Covenant: but by the express 
Terms they were not to do so. 


When the Draft was laid before thePlaintifis* Solicitor, 

these 
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these Covenants for Title were struck out. The Ques- 1812. 
tion is reduced to this. The Equity is clear, that he, v^ho Staines 

takes an Assignment of a Term, shall take it, giving a e. 

Covenant of Indemnity to the Assignor against the Pay-, Mokkis. 
ment of the Rent and the Performance of the Covenants; 

•and there is no Distinction between the Cases of Assign¬ 
ment by the original Lessee, and by an Assignee of that 
original Lessee : the Propriety of enforcing that Cove¬ 
nant being as manifest in the Case of the Assignee, that 
he may be indemnified in respect of his parting with the 
Possession, out of which the Duty to pay the Rent ac¬ 
crues, independent of actual Covenant, as in the Case of 
Assignment by the original Lessee. It is however said 
here, that, as there is no Covenant for the Title, there 
can be no Covenant for Indemnity. I do not admit that. 

The Purchaser, knowing, he is not to have a Covenant 
for Title, gives a Price accordingly for the Estate with¬ 
out such Covenant. He buys the Covenant of the ori¬ 
ginal Lessor, and the Title, which the Executors of the 
Lessee can give him without the Benefit of such a Cove¬ 
nant as he would have had, if the original Lessee had 
been Le-ssor. Then w'hy is the Assignor not to have a 
Covenant against the Rent ? The Purchaser knows, that 
the Title may, or may not, be disturbed; and if there is 
no Covenant for Indemnity against the Rent, the Conse¬ 
quence is, that the Lessor, having the original Lessee 
liable to pay the Rent for Premises, deteriorated per¬ 
haps by Fire, and the Landlord not bound to rebuild, 
may, though he has the Power, decline to evict for Non¬ 
payment of Rent; as the original Lessee, tliough not the 
Assignee, may be able to pay ; and, if there is a mesne 
Assignee, and the original Lessee .on making over his 
Title has got an Indemnity, why should not the mesne 
Assignee recover from the Assignee, who has the Pos¬ 
session, in respect of which such a Covenant is entered 
into? 


It 
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V, 
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It is said, Sir William Stcmies^s Estate may not be 
liable. It would not be liable for the Value of the Pre¬ 
mises in the Case of Eviction by a Stranger: but then, it 
^must be recollected, the Rent ceases. It is said, Sir 
William Staines would not be liable to Clarke: but he 
would clearly. First, he has taken the Premises subject 
to Payment of the Rent and Performance of the Cove¬ 
nants; and even without an express Covenant he could not 
in Equity say, that he had taken from the Lessee an As¬ 
signment, subject to this Condition, that he would pay the 
Rent, and perform the Covenants; and yet, bolding the 
Premises, insist that the Lessee, as Assignor, should in 
his Place be subject to pay the Rent and perform the 
Covenants: but it does not rest upon his general Liability 
under those Words: as here is an express Covenant, that 
Sir William Staines will pay the Rent and perform the 
Covenants; and then even a Court of Law, certainly this 
Court, would not suffer him to avail himself of the Cir¬ 
cumstance, that he had not executed the Instrument. 
Unless he make out, that the Non-*Executi6n was a Con¬ 
sequence of some Alteration, that notwithstanding the 
Covenant it was not intended, that he should take, he 
would either by the express or implied Covenant, be liable 
to Clarke^ if called on by the Lessor; and then, attend¬ 
ing to the Circumstances and Conditions of the Contract, 
and the Equities of the Case'itself, upon which the Price 
must be considered as calculated with reference to the 
Securities in this Court, if the Assignment is to be exe¬ 
cuted, the Covenant for Indemnity must be inserted. 


The Exception was allowed. 

The Lord Chancellor. 

Upon the Question of Costs in this Cause the Fact is 
admitted, that it was expressly stated at the Sale, though 

that 



CASES IN CHANCERY. 


15 


that was not necessary, that the Executors were not to 
covenant for the Title. The Draft of tlie Assignment, 
as originally drawn by the Defendant's Agent, notwith> 
standing what had passed at the Sale, contained a Co> 
venant on the Part of the Executors for the Title. The 
, PlaintiiFs* Solicitor struck out that Covenant; leaving the 
Defendant’s Covenant for Indemnity; and both Parties 
left the material Words, as they appear to me, in the Ifa^ 
bendum, ** subject to Payment of the Rent and Per- 
** formance of the Covenants henceforth to be paid and 
performed on the Lessee or Tenant’s Part.” 


1812. 

Stainbs 

V. 

Morris. 


The Draft, sent thus reformed, to the Defendant’s 
Solicitor, was by him engrossed; without any Com¬ 
munication to the PlaintiiFs omitting the Defendant's 
Covenant, which was in the Draft, as settled for the 
Plaintiffs, to pay the Rent, and perform the Covenants : 
which really in Point of legal Effect is a Covenant, upon 
which no Action can be brought, except by the Person, 
with whom it is entered into; and no Damages can be 
recovered, unless that Person has suffered Damage by 
being called upon to pay. Under these Circumstances, 
the Engrossment, thus tendered without any Communi¬ 
cation to the Plaintiffs' Agent, that the Covenant, which 
he had left in the Draft, settled by him, had been struck 
out, whether properly, or not, is immaterial, I must hold, 
according to all professional Conduct, that a Commu¬ 
nication ought to have been made, that a Covenant, 
which according to the settled Draft was to be a Fart of 
the Assignment, had been omitted in the Engrossment. 
It is clear therefore, the Defendant ought to pay the 
Expence, occasioned by that: but the Question I have 
to decide is, not, whether the Conduct of either Party 
was right or wrong up to that Period; but whether there 
was a fair Ground for Dispute as to the Insertion of this 
Covenant. The Costs of the Action against the Auc¬ 
tioneer 


rjmfftrn PubUe 
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i8l2. 


Staikss 

V. 

Morris. 


tioneer must be paid by the Defendant. As to the Costs 
of the Suit in Equity, it is in many Cases very bard, that 
Costs should follow the Event of the Cause *. yet all my 
Experience has persuaded me, tliat it is much ’‘to be 
wished, that the Course of the Court was so. Certainly 
however that is not the present Course of the Court. ^ 
Where diere is a fair Case for Consideration, it is not 
the Course to visit the Party, who fails with Costs. Upon 
the Question in this Cause, which I separate from all 
Questions upon the Propriety of previous Conduct, my 
Opinion has never fluctuated: but, the Master having 
expressed his Opinion, that this Covenant ought not to 
have been inserted, and considering w'hat passed at T<aw, 
that the Judges would not decide the Case, until they 
had the Opinion of this Court, and that professional Men 
have differed upon the Question, it would be too pre¬ 
sumptuous in me to set such a Value upon my own 
Opinion by marking the Resistance of the Defendant 
with Costs. 


The Costs at Law therefore must be paid; and the 
Decree must.be taken without Costs. 


CHAPLIN V. COOPER. 

O N the Dissolution of Partnership between the Plain¬ 
tiff and Defendant, the Stock in Trade, Book- 
Debts, and Good-Will, were assigned to the Plaintiff, in 

joint and seve¬ 
ral Bond } the Co-obligor not a Party. 

Execution upon a joint Judgment, with Notice to the Sheriff of the 
Injunction, and Directions not to take the Plaintiff in Equity, not a 
Breach of the Injunction. 

Consideration 


1812 , 
Nov. 12, 

Injunction 
obtained by 
Obligor in a 


- .-jr. 
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Consideration of £1200, to be paid by Instalments; to 
secure which, the Plaintiff, and Hamilton as her Surety, 
gave their joint and several Bonds to the Defendant, and 
a Warrant of Attorney to enter up Judgment against* 
them, as on a Mutuaius. 

Judgment was accordingly entered up against the Plain¬ 
tiff and Hamilton, jointly. The last Instalment of £900, 
having become due in Jlpril last, the Plaintiff filed her 
Bill; alledging Errors in the Amount of the Debts; pray¬ 
ing an Account; an Abatement out of the Instalment; 
and an Injunction to stay legal Proceedings against the 
Plaintiff. 

To this Bill, Hamilton was not a Party. 

The Plaintiff obtained the common injunction for want 
of an Answer; restraining “ all farther Proceedings at 

Law', against the said Complainant, touching a.iy of 
“ the Matters in the Bill complained of, until Answer or 

farther Order."” 

The Defendant, after *the Injunction was obtained, 
took out a Capias on the Judgment against the Plaintifl' 
and Hamilton, jointly; but the Attorney gave written 
Directions to the Shcrift’s Officer to take Hamilton only; 
and not the Plaintiff: stating, that, as to her, there was 
an Injunction to restrain Proceedings. Hamilton being 
arrested on the Capias for 904Z. :12s,, two Motions 
were made: one by 4he Plaintiff; to commit the De¬ 
fendant and his Attorney, for a Breach of the Injunction: 
the other by the Plaintiff and Hamilton, that, on paying 
the 904/. : 1 2s. into Court Hamilton might be dis¬ 
charged* 

Mr. Hart, in support of the Motions. 

VoL. 1. C 


1812. 

Chaplin 

V. 

Cooper. 


The 
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1812 . 

Chaplin 

p. 

Cooper. 


The issuing of a Writ of Execution is a lireacli of an 
Injunction; although the Parly be not actually taken 
under it. Upou this Principle, in the Case of Leonard 
• V. Attwell (rt), a Proceeding against the Bail was held a 
Breach of an Injunction. 'Fhis is a much stronger Case; 
and in this Instance the Effect of the Suit is gone by 
parting with the Money. 

Sir Samuel Romilly^ and Mr. Shadwell, for the De- 
fendant. 

The Case of Leonard v. Atttocll \\&s no j\ppUcation. 
This is the Case of a Bill, tiled against an Obligee, to 
restrain proceeding on the Bond. The Surety, who is 
not a Co-Plaintiffj thinks himself entitled to an Injunc¬ 
tion, when he is not a Party to the Suit. '^I’hese are, 
indeed, his Motions. There was no Proceeding agaiiKst 
the PlaintiflT; the Sheriff being expressly directed not to 
take her, in consequence of the Injunction, which had pre¬ 
viously issued. 

Mr. Hartf in reply. 

e 

riie Case of Leonard v. AttwcU is an Authority, that 
any indirect Slep is a Breach of the Injunction. The 
Defendant’s Intention, iliat the Plaintiif lierself was not 
to be taken, is immaterial: the actual issuing of the Writ 
against her being a Breach of the Injunction ; which was 
necessary by the Form of Law, to enable the Defendant 
to proceed against another Person. Your Lordship, if 
applied to, might have permitted the Defendant to pro¬ 
ceed against Hamilton; hut she had no Right herself to 
exercise that Discretion. 

(a) 17 Ves. 385. 


The 
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Tlie Lord Chancellor. 

It is now clearly settled, that if an Injunction is ob¬ 
tained by a Defendant at Law, who has given Bail, a 
Proceeding against the Bail is a Breach of the Injunction: 
but within my own Memory tliat was not the Course : and 
the Bail were obliged to hie a Bill themselves. The Alter¬ 
ation, I believe, began with Lord Thurlow: but, there 
is no Instance where, upon the Notion, that if one 
Obligor pays by Compulsion, the other will either have 
to indemnify him, or to contribute finally to the Debt, 
it was ever held, that if one Obligor comes here alone for 
an Injunction, without making the other either a Co- 
Plaintiff or a Defendant, a Proceeding at Law against 
that Co-Obligor was a Breach of the Injunction. 


1812 . 

Chaplin 

V. 

Cooper. 

Breach of In¬ 
junction by 
proceeding 
against Bail. 


If there is any Breach of the Injunction here, it is in 
respect of the Writ of Execution against this Plaintiff, 
but the Question is, whether substantially it is a \V^rit of 
Execution against her. When the Motion was first made, 
I thought it a Breach of the Injunction ; conceiving that 
the Writ of Execution, given to the Sheriff without any 
Instruction, was, upon hi§ Receipt of it, a Command of 
the Law to him to take the Defendant j and whether the 
Sheriff did, or did not, take her, it would be a Proceeding. 
If however a Direction was given to the Sheriff not to 
proceed against the Person of that Defendant, and Notice 
of tlie Injunction, restraining any Proceeding against her, 
that Defendant is named in the Writ pro Jbrma and 
ex necessitate; and it is in Substance a Proceeding against 
the other Defendant only, and therefore not a Breach of 
the Injunction. 


The first Motion w'as refused; and, upon the second 
it was, by Consent of the Defendant, ordered, that on 

C 2 pa^ying 
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1812. paying ihe 904/-: I2s. into Court, and undertaking tSpay 
Chaikin Sheriff’s Poundage within Two Days, and the Costs 

of both Motions, when taxed, Hamilton should be dis- 
CooPBR. charged. 


Rolls. 


1812 , 

Nov. 12. 

« 

Though, by 
analogy to the 
Law, Costs do 
not follow a 
Decree for 
Dower merely, 
they were given 
upon vexatious 
Resistance. 


WORGAN L’. RYDER. 

T he Piaintitf, as Dowress, filed a Bill against the 
Defendant, as Heir, for an Account; alledgiug 
frequent Applications to him, and Refusals, on his Part, 
to settle. A Decree having been made in I'avor of the 
Piaintitf, a Question arose, as to the Costs oi the Suit. 

Mr. Lcac/i, for the Defendant, objected to Costs being 
allowed the Piaintitf; on the Ground, that they are nut 
allowed at Law; and that, upon this Head, the.)urisdic* 
tion of Courts of Equity is concurrent (l). 


Sir Samuel Jlomil/^, and Mr. Bell, for the Plainlifl', 
insisted, that the Rule applied to those Instances only, 
where the sole Objept was to obtain an Assignment of 
Dower. The Principle was clearly stated by Lord 
TJiurltm, in Lucas v. Calcraft (a), and does not a[)ply, 

where 

(l) Mmday v. Munday, 2 Ves. Jun. 122. 

( a) 1 Bro. C.C. 134. 2 Dick, gle Purpose of having Dower 
594. cited from the following assigned her. Costs do not 
Note of Sir Samuel Romilly. follow the Suit. I have been 
In Chancery. furnished with several Frede- 

Lucas V. Calcraft. dents j but not one, in which 
2oth A-pril, 1782. Costs have been given on the 
Lord Chancellor. single Point. In Bills for 
Where a Widow comes Dower separate Questions 
into this Court for the sin- of Title often arise, which 

may 
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where the Dowress has made, as she clearly had in the 
present Instance, every Attempt to settle; and that where 
the Husband died seised, and the Law gives Damages for 
keepiog the Dowress out of her Dower, the Law gives 
Costs; and here the Dowress is entitled against the 
Heir to an Allowance for Dower for the Time past. 


1812. 

WonoAN 


V. 

Rydbr. 


The Master of the Rolls observed, that, as in this 
Case the Widow had, without any just Pretence, been 
vexatiously kept out of her Dower, she must have 
Costs. 


may be conducted vexa¬ 
tiously, and so as to be the 
Subject of Costs j but Costs 
lire not to bo given, a.*! of 
(Jourse, with respect to set¬ 


ting out Dower only. 

At Law a mere Writ of 
Right of Dower, or a Writ 
to assign Dower, carries no 
(yOStS. 


ANDREWS V. PALMER (I). 


1812, 
Aw. 13. 


A motion was made by ilie Plaintiff, for tliePubli- Depositions, 
cation of Depositions, taken de bene esse ; on the taken de bene 

Ground, that the Witness examined had sustained a upon the 

Incapacity of 

(1) Corbett v. Corbett, post 335. Jones v. Jones, 1 Cox, 184. jjjg Witness, 

from a bodily Injury, to attend a Trial at Law, not published j as they 
could not be read without Proof at the Trial, that the Witness was 
then unable to attend: but on the Affidavit of the Surgeon as to the 
Probability of his Attendance an Order was made for the Officer to 
attend at the Trial with the original Deposition ; to be tendered j if 
the Incapacity of the Witness to attend should be proved. 

C3 


serious 
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1812. 

'-y-' 

Andrews 

V. 

Palmer. 


serious bodily Injury, and would bo perfectly incapable 
of attending a Trial at Law. 

Mr. IJartf Mr. ffilsonf and Mr. Heald^ in support 
of the Motion, contended, that the Publication of 
Depositions, taken de bene me, might pass, where 
the Witness was, from Indisposition, incapable of attend¬ 
ing the Trial. 

Sir Samuel Romillj/f and Mr. Wetherell, opposed the 
Motion: on the Ground, that all the Applications for 
this Purpose were upon the Death of the Witness; but 
where there is only a temporary Clause, preventing the 
Examination, which may be removed, the Court will 
be extremely unwilling to order Publication. The 
W'^itness may recover, and be able to attend at the 
Trial. 

The Lord Chancellor. 

1 have a Recollection of some Case, where this was 
much considered ; and I believe the Course taken was to 
order the Officer, in whose Possession the original Depo¬ 
sition was, to attend with it at the Trial; and, if it was 
proved to the Satisfaction of the Court of Law, that the 
Witness was unable to travel and attend, then the original 
Deposition should be tendered to be read in the Court of 
Law. That gets rid of much Danger; as the Depo¬ 
sitions, if published, could not be read at Law, unless it 
was proved to the Satisfaction of the Court, that the 
Witness could not be examined at the Trial (a). lu the 
one Way you have the Deposition published, that ought 
not to be published, if that Fact should not be esta¬ 
blished ; in the other you have the Benefit of it without 

(«) See Lutterd v. Reifndl, Mod. 284. 

Publication; 
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Publication ; unless it should be proved, that it is iieces- 1812. 
sary. This Affidavit is too loose ; that the Witness will Ani^ws 
not be able to travel for a considerable Time. The Sur- ^ 
geo!i ought to have made an Affidavit with reference to I’a^mer. 

^ the Time, when the Trial is to come on; pledging his 
professional Judgment to the Probability, that the Witness 
will not be able to attend at that Time. If the Affidavit 
was more precise in that llespecl, I think I ought to 
make such an Order as I liave inentioiied. 


All AHidavit was afterwards produced iiitm- [iiccistly 
\^^>l^^ed ; and the Order was made accordingly. 


STOCKLEY V. STOCKLEY. 


1812, 

Ntm. 14, 16, 


J^y^ILLIAM STOCKhEYf being seised under Three Specific Per- 
Freehold Leases froig the Earl of Der by \ One dated formance of a 
1768, of a Farm, called ^Gore’s Tenement; anotlier, parol Agree- 
dated in 1771, of a Farm, called Slockli t/'Sf consisting of oient as to 
a Messuage and several Pieces of Land, amongst which *''^”**' 
were Two Meadows, called Lmg-Shoot and llmh-Hey; Fami- 

und the Third, dated in 1112, of Moss Lands, afterwards 
improved, and divided into Six Closes, called the Moss p. , 

Closes; by his Will, dated the 3d Sent ember, 1782, dis- wit 

posed ot his Property in the following IVnns: “ 1 give jjy p^g 
“ and devise to niy Son Benjamm, v^htn he comes to the geesion, and Im¬ 
provements ; 

and Acquiescence near Nineteen Years; a third Person being permitted 
to act upon his Conception of the Rights, not questioned at the Time 
by the Defendant j who cannot object that he acquiesced under Ex¬ 
pectations from that Person ; which were in Part diba])pointed. 

C 4 “ Age 
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Age of Twenty-one Years, all that my Messuage or 
“ Tenement, now in the Possession of Edward Fostery as 
Fanner thereof,” subject to certain Annuities; I give 
and devise to my Son Thomas, all that my Messuage and 
Tenement, wherein I now live,” subject also to certain 
Annuities. 


ITie Testator died in September, n82. At the Time, 
when he made his Will, he occupied the Farm called Gore*s 
Tenement, the Two Meadows called Tong-Shoot and 
Rush-Hei/, and Tw o of the Moss Closes; and he resided 
in the House, Part of Gore^s Tenement; the Residue of 
the Property comprised in the Lease of 1771, logelher 
with the Four remaining Moss Closes, and a House 
iliereon, being held by Edward Foster. 

\n January, 1787, a Meeting took place; at w'hich the 
Executors and Widows of the Testator, the Plaintifl' Tho~ 
mas Stockley, the Defendant Benjamin Stockley, and 
Benjamin Stockley the elder, their Grandfather, were 
present, in order to sciltle the Affairs of the Testator. 

At that Stockley, the Grandfather, stated to 

the Plaintiff and Defendant, that, as theTwo Closes, called 
Long-Shoot and Rush-Hey, were comprised in the Lease 
of 177 1, it would be more convenient, that the Defendant 
should have them ; and should give, in Excliange, the 
Four Closes of Moss Land, demised to Foster; adding, 
that he knew the latter were not so valuable as the former; 
but that he would make Amends to the Plaintiff; to which 
Proposal the Plaintiff, who was then an Infant, and the 
Defendant, then adult, agreed; also that during Fos- 
ter^s Lease the Defendant should pay the Plaintiff a cer¬ 
tain Rent. 


The Defendant was soon after put in Possession of 
the Twm Closes, called Long-Shoot md Rush-Hcy j and 

had 
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had ever since continued in Possession. He i^lso paid liie 
Rent to the PlaiutiiF until the Expiration of JFoster\ Lease, 
in February^ 1789 ; when the Plaintiff was put into Pos¬ 
session of the Four Moss Closes, and had ever since cotf^. 
tinned in Possession of them; as also of the other Two 
Moss Closes, and of the Messuage and Premises called 
Gore\ Tenement^ comprised in the Lease of 1768 ; but 
no Conveyance had ever been executed by the Plaintiff or 
Defendant, either of the Four Moss Closes, or of Lwig» 
Shoot and Rush-ffey. 

The Defendant having commenced an Action of Eject¬ 
ment to recover the Four Closes of Moss Land, and the 
House thereon, the Plaintiff filed his Bill; insisting, that 
if any Doubt could arise on the Construction of the Will, 
he was entitled to an Execution of the Agrceinc-iit, upon 
Part-petformance and Acquiescence for nearly Nineteen 
Years, and Improvements by him ; that Stocklei/^ the 
Grandfather, had left the Defendant a Moiety of an 
Estate at Burscough; which he would not have done, in 
case he had suspected, that the Defendant would have en¬ 
deavoured to set aside the Agreement; which Estate the 
Defendant now enjoyed ; and praying a specific Perform¬ 
ance of the Agreement, with the consequential Direc¬ 
tions for mutual Conveyances. 

The Answer insisted, that the Testator, by the Words 
of his Will, bequeathed to the Plaintiff only the Messuage 
or Tenement, where he then lived ; and that the Lands, 
belonging to StockleySf at that Time in the Occupa¬ 
tion of the Testator, were not included; but only such 
Lands, as were usually held with Gore’s Tenement. The 
Defendant admitted the Meeting; but stated, that on his 
objecting to the Proposal, made by his Grandfather, the 
latter in a threatening Maimer said, that he would force 
the Defendant to be quiet; or would leave him worse; 

from 


1812. 

Stocki.£y 

V. 

StocKL£Y. 
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from which the Defendant apprehended that his Grand¬ 
father would alter his Will, by which, as the Defendant 
had Reason to believe, the whole of the Estate in Burs- 
douffh was given to him; and, therefore, because he stood 
very much in Awe of his Grandfather, he forbore to urge 
his Claim any more. The Defendant denied the Agree¬ 
ment, and llie alledged Acts of Part-performance; but 
admitted, tiiat the Plaintitf had got into Possession of the 
Four Closes of Moss Land, uiid was still in Possession of 
them; the Defendant being restrained, by the Threats of his 
Grandfather, who died in 1805, from sooner asserting his 
Right to the Moss Closes. He farther stated, that he was 
under the original Will, made by his Grandfather, to have 
taken the whole of his Estates; and that his Grandfather, by 
revoking his original Will, and giving the Defendant only 
a Moiety of the Estates, the whole of which were at the 
Meeting promised to him absolutely, had deceived and 
disappointed him; and he therefore submitted, that he 
was no longer bound to acquiesce in the proposed Arrange¬ 
ment. The Defendant also insisted upon the Statute of 
J'Vauds (a) in Bar to the Relief, sought by the Bill. 

The Decree, made at tlie Rolls on the 27th of Jatie, 
1809, which, it was admitted, had not been drawn up ac¬ 
cording to the Intention of the Court, directed, that the 
Bill should be retained for Twelve Months, and that the 
Defendant should be at liberty to bring an Ejectment for 
the Recovery of the Property, and proceed to Trial; and, 
on the Trial, the Plaintiif was not to set up the Statute of 
Limitations; and the Injunction, which had been granted, 
restraining tlm Defeudaiil from proceeding at Law, was 
continued; and all farther Directions were reserved, with 
liberty to apply in the Mean-time. 

(a) Stat. 29 Ch. 2. c. 3. 


From 
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From this Decree the Plaintiff appealed to the Lord 
ChanceUor. 

Sir Samml Romilly, and Mr. Bell, for the Plaintiff. * 

This is a Bill to carry into Execution an Agreement, 
entered into a long Time ago ; but that Agreement has 
been acquiesced in, from the Period, when it was entered 
into, until the filing of the Bill; between Eighteen and 
Nineteen Yeais. The Defendant conceives, that he is 
entitled to extricate himself from the Obligations, imposed 
upon him by the Agreement, because the Grandfather has 
not given him all that he expected. The Grandfather did 
devise to the Plaintiff and Defendant according to his 
Promise ; and it is quite immaterial in what Fioportions ; 
or what was the Value of the Estate, given to each of 
them. 

In 1806 the Defendant for the first Time sets up a 
Title, not only to the Property he gave, but also to that 
be received in Exchange ; contending, that the Devise to 
the Plaintiff extended only to the House, in which the 
Testator resided; and not, as it must be construed, to the 
whole Farm, occupied by him. Whatever may be the 
Construction that ought to be put upon the Will, the 
Master the lioUs, if his Opinion was, that the Defendant 
should proceed in Ejectment, should have dismissed the 
Bill; as it proceeds upon the Principle, that the Plaintiff’ 
here has no remedy at Law. Nothing, indeed, can be 
tried by this Ejectment; the legal Estate of the Four Closes 
being certainly in tlie Defendant; and, the Object of this 
Suit to get a Conveyance from the Defendant of that legal 
Estate. When the Circumstances are considered, that the 
Agreement was entered into under the immediate Auspices 
of the Grandfather, who has made a Disposition of his 
own Property on the Faith of it; the long Acquiescence; 

the 


1812 . 

Stockjuey 

V. 

Stouklev. 
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1812. the Construction of the Parties, especially the llefendant, 
Stoc^by Adult, at the Date of the Agreement; the Plaintiff is 
entitled to the Decree his Bill seeks; admitting that the 
Stockley. •Defendant would, at Law, be entitled to recover the Pour 
Moss Closes. The Objection from the Statute of Frauds 
is answered by the Fact, that there has been a Part-per¬ 
formance. It is next contended, that the Agreement was 
made with the Plaintiff, when an Infant; but every Agree¬ 
ment with an Infant is not void; and the Plaintiff, when 
adult, acquiesced in, and confinned this Agreement. The 
Defendant himself acquiesced in it, until the Death of his 
Grandfather; and'then, as he has not gut the whole of his 
Grandfather’s Propert}', w'uuld disturb it: but suppos¬ 
ing the Agreement not beneficial to him, yet, having 
waited until his Grandfather’s Dealli, it would be a Fraud 
in the Defendant to impeach it; the Grandfather having 
made his Will on the Faith of it. The Agreement was a 
Family Arrangement; to establish the Peace of a Family; 
and in this respect the Case resembles Stapilton v. Stapil- 
ton (a ). The only Difference is, that the Grandfather 
here held out, that he would make a Provision. 

Mr. Marlin and Mr. llet/Si fur the Defendant. 

The Closes Long-SImt and Rush-Hep were not de¬ 
mised by those Names: nor mentioned by those Names in 
the Will. This Agreement was intended as an Exchange; 
which is not immaterial; since, if the Plaintiff was ejected 
from the Closes he received in Exchange, he would be 
entitled to recover those he gave. One of the Grounds, 
.ij, on which the Plaintiff’s Claim to a specific Performance 
rests, is, that the Defendant takes an Advantage under 
his Grandfather’s Will. That is not in Proof: neither 
does any Thing appear on thc|Face of the Will to cor- 


(a) 1 Ath, 2. 


roboratc 
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roborate the Assertion. This, therefore, is not an Agree¬ 
ment, specifically to be performed. As all the Six Clo«!e8 
either descended to the Defendant, as eldest Son and 
Heir, or passed to him as Devisee, there was no Considera-* 
tioo for the Agreement. If the Qrandfather proposed an 
^Exchange, under a Misapprehension of the Parties’ 
Rights, what Equity has the Plaintiff? The first Question, 
therefore, is, whether any Consideration ever passed to the 
Defendant; which might be successfully contended, if the 
legal Estate of the Two Closes passed to the Plaintiff. 
The next Question is, whether this w'as an Agreement, en¬ 
tered into by Parties, cognizant of their Rights: such an 
Agreement as this Court ought to perform. The Case of 
Stapilton v. Stapillon differs from the present. That 
was the Case of an actual Conveyance of the Estate ; a 
voluntary Settlement; where all the Parties were apprised 
of their Rights. If these Parties had subsequently exe¬ 
cuted a Deed, the Defendant could have no Relief. The 
Proposal and Representation came from the Grandfather. 
It would have been different, if the Proposal had come 
from the Defendant himself. 

Sir Samuel Romillpf in Reply. 

The Defendant says, that he did notenter into the Agree¬ 
ment; but that he was silent and forbore to urge his 
Claim. If the Two Closes did not pass by the Devise to 
the Plaintiff, but descended to the Defendant as Heir, yet 
the Agreement is binding upon him. There is no Pre¬ 
tence for alledging, that the Defendant was ignorant of his 
Rights. The Answ'er admits, that he was aware of them; 
butsays, he was induced to accede by his Expectations from 
his Grandfather. The Plaintiff, acting on the Faith of the 
Agreement, has improved the Property in his Possession; 
a Fact admitted by the Answer. The Grandfather ac¬ 
tually made a Provision on the Faith of the Agreement; 

the 
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Family Com¬ 
promise fa¬ 
vored j if rea- 
sonable> and 
upon a doubt¬ 
ful Right; even 
in the strongest 
Case j as where 
one Party was 
drunk at the 
Time. 

Whether upon 
a mere Suppo¬ 
sition of Right, 
proving erro¬ 
neous, Queere. 
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the Court, therefore, will not disturb it, under all these 
Circumstances. Whether the Grandfather left to the De¬ 
fendant the particular Estate, which he promised, is imma- 
•tcrial. It is sufficient, that the Defendant took that Pro¬ 
mise, as the Consideration; and whether it uras realized, 
or not, is of no Consequence His Expectation being 
disappointed, he cannot resort to his original Right. 
With regard to the Defendant's Character, as Heir, an 
Heir stands in the same Situation with a Stranger, as to 
Election. 


The Lord Chancellor. 

If this Cause can be determined, assuming, that these 
Two Closes did not pass by the Will to the Plaintiff, but 
that a Court of Equity ought to determine them to be his, 
the Expense of a Trial at Law must be regretted. It is 
true, in Family Arrangements this Court has administered 
an Equity, which is not applied to Agreements gene¬ 
rally (l). One very strong Instance is the Case of Pullen 
V. Readif {a) ; where Legacies were given ; to be forfeited 
by Marriage without Consent: one of the Legatees did 
marry without Consent; a Family Arrangement took 
place; giving that Legatee the Benefit of the Legacy. 
That Arrangement, it was .suggested, was under a Mistake 
of the Law; that the Condition was only in terrorem ; 
whicii under the Circumstances it was not; and it was con¬ 
tended, that the Parties were not bound: but Lord Hard- 
wicke said, there v\as the Will before them; and if they 
chose to construe it, taking upon themselves the Know¬ 
ledge of the Law, he would hold them bound. That Case, 
with the Passage in Cory v. Cory (^), which is certainly 

(1) Jones V. Bodter, 1 Cox, 288. 

{a) 2 AtJe. 587. (i) 1 Ves. 19. 

very 
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very strong, that an Agreement to settle Disputes in a Fa- 1819- 

niilv, and a reasonable Agreement, should be inforced c 

' ® . Stookcev 

against a Party, who was drunk at the Time, and Stapil- ^ 

ion V. Stapilton (a), which, with all the able Reasoning Stocki ey 
in it, is also an extremely strong Case, lead me to the 
* Opinion, that in these Family Arrangements Uie Court 
does not quite go the Length of denying Relief upon the 
Principle, that prevails between Strangers. 

I had a Doubt, whether what is in Stapilton v. Stapil¬ 
ton (6), represented as falling from Lord Macclesfield^ in 
Cann v. Cann (c), could have been his Language. If a 
Doubt is raised between Parties as to their Rights, and, 
adverting to that Doubt, they come to an Agreement, 
and that is a reasonable Agreement, in Family Matters 
the Court goes a long Way to carry it into Execution: 
but my Difficulty was, that there might be a Supposition 
of Right, without a Doubt upon it; that it would be too 
much to execute an Agreement, entered into upon such 
Supposition ; if unfounded; and the Words of Lord 
MaccksfiSdf instead of “ a Supposition of Right,” might 
have been, “ a doubtful Right:!’ but I observe in a Ma¬ 
nuscript Note, that I have, the same Words are repre¬ 
sented as those of Lord Macclesfield. 

I should be sorry to decide this upon a View' of the 
Case, that was not much pressed at the Rolh. The De¬ 
cree is admitted not to bedraw'ii up, as the Master (fithe 
Rolh intended; and must therefore be altered; but I do 
not hesitate to express a strong Opinion, that the Defend¬ 
ant was bound under the Circumstances. This Family 
Meeting taking place after the Testator’s Death, it is im¬ 
possible to deny, that there was a fair Question, whether the 

(a) 1 Atk. 2. {cj See 1 P. Will. 723. 

{b) See 1 Atk, 10, 

Two 
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Two Closes did, or did not, pass under tiie Description of 
“ the Messuage or Tenement in the Possession of Foster-,” 
also, whether they passed according to the Intention of the 
Testator. It appears, at least, at that Conversation, that 
a third Person, to whom both these Parties profess to pay 
Attention, must have taken for granted, that Thomas was 
entitled to these Two Closes; that such a Belief was ge¬ 
nerated in the Mind of that third Person; as he says, 
“ Benjamin shall have that, which Thomas gives up; and 
‘‘ Thomas shall have that, which Benjamin gives up.” 
That is an Assertion by a third Person, speaking of the In¬ 
terests of the Two others, importing what he thought, at 
least. If then he makes that Statement, and Benjamin 
admits, that at that Moment his Conception was quite 
otherwise, and that Thomas w'as not entitled under the 
Devise, there are Cases in Equity of a third Person, deal¬ 
ing about the Interests of Two Persons, as to whom he in¬ 
terposes ; asserting their interests to be, as he describes 
them; and another Person, who, conceiving them to be 
otherwise, remains silent. 

It is clear also, that the Grandfather intimated to both 
Parties this, at least; that w'itli regard to this Arrange¬ 
ment, proposed by him, and understood by him to be ac¬ 
ceded to, he meant to make some Disposition of his own 
Property; observing, that Thomas would have the w orst 
of it: but he (the Grandfather) could set that right by his 
own Property. He is permitted, therefore, to act upon 
the Supposition, that an Agreement had taken place, with 
regard to which he was to do something. Suppose then 
Thomas entitled to those Two Closes; and the Grandfa¬ 
ther had given him nothing: could Thomas, after the 
Lapse of Nineteen Years say, that he had acquiesced under 
the Expectation of the Grandfather’smakinguptohimthat 
Difference; and desire, as he had been disappointed in 
that Expectation, to be discharged ? He would have great 

Difficulty 
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Difficulty in maintaining that. Benjamin on the other 1812. 
Hand by his Answer says, the Grandfather'promised to give Storey 

him the Burscough Estate; and as he acted under the Ex- 
pectation of receiving a greater Bounty than has been, Stocki.ey. 
given to him, therefore he shall take diat Half of the £s> 

«tate, which is given to him; and shall take back his own 
Estate also. It would be very difficult for him to esta¬ 
blish that Claim. 

Upon Two Grounds therefore I have a strong Opinion 
that the Defendant is bound: 1st, that enough was before 
them to induce a Doubt upon the Question as to the legal 
Operation of the Will: 2dly, the actual Intention; and 
if they had a Right to determine by Compromise, with 
regard, not only to the legal Effect of the Will, but the 
actual Intention, there is enough of that to support the 
Agreement: but, if not, yet under the Effect of what 
passed in the Grandfather’s Presence, and must have had 
an Effect upon his Intention through his Life, and what 
appears from the Conduct of the Defendant to have been 
his Conception of the Grandfather’s Intention during his 
whole Life, there is enough to bind him. 

The Decree was made according to the Prayer of tlie 
Bill. 


Vol I. 
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Nov. IS. 18. 
Commission of 
Bankruptcy 
not supersed- 
able under the 


FREEMAN, Ex parte. (1) 

T he Petition stated, that on the 25th of September, 
1812, a Commission of Bankruptcy issued against 
Davis and Uoyd', and on the 30th the Commissioners 
met, at Melksham, for the Purpose of opening the Coin- 


General Order, mission ; when Evidence was given of the petitioning Cre- 


l^^s' ditor’s Debt, and the Trading; and an Act of J3ank- 

ruptcy was proved against Davis ; but JJoud, having ob- 
due Diligence . ^ .. j 

, tamed Information of the Commission, removed out or 
oeing used, the 

Adjudication Way, and concealed Two Persons of the Names of 

was prevented Stratten and Osmem ; who were capable of proving an 
by keeping Evi- Bankruptcy on his Part. The Commissioners, 

dence out of being attended by either of tliose Persons, adjourned 

the Way, A their Meeting until the 8th of October ; to give a farther 
W'rit df Super- Opportunity of proving an Act of Bankruptcy against 
sedeas and a Lloyd. The Commissioners' Summons was served on the 
new Commis- 6th of October upon Stratten, requiring his Attendance 
sion being ob- on the 8th; which he did not obey ; but wrote to his 
tained w'ithout Friends; acknowledging his Determination not to appear 
disclosing, that Evidence against Lloyd \ admitting his Concealment to 
an Attendance View expressly; and requesting the Answers 

had been or- Letters to be sent to Lloyd. Of Osman’s Place 

rc ^ upon a Residence no Trace could be discovered. In conse- 


an Attendance View expressly; and requesting the Answers 

had been or- Letters to be sent to Lloyd. Of Osman’s Place 

rc upon a Residence no Trace could be discovered. In conse- 

i'ctition to , , , 1 , , 1 • 

compel the At Bankruptcy could be proved against 

tendance of Lloyd. On the 8th of October the Commissioners farther 

Witnesses un- adjourned their Meeting, in order that a Petition might be 

der the first presented to the Great Seal, to compel the Attendance of 

Commission, Stratten and Osman ; and to enlarge the Time for opening 

the Writ was and proceeding in the Commission. On the l3th of Oc- 

quashed, and toher an Application was made for a special Order to 

the second enlarge the Time for opening the Commission : but the 

Commission Agent was informed, that such Application was unusual, 

superseded. 

No second 


(1)1 Roses Bpt. Cases, p. 380. 


Commission of 

Bankruptcy to be sent to the Lord Chancellor without a Note of what 
ha.s passed in the first. 
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The Petition was presented; and was on the 16th of 
October answered for the next Day of Petitions; and 
Copies were served on Lloyd and Straiten. Osman and 
Stratten continuing to absent themselves, and no Act of 
Bankruptcy being proved against Lloyd, the Bankruptcy 
' had not appeared in the Gazette, when the Twenty-eight 
Days, under the General Order (a), expired, on Friday, 
the 23d of October : but Notice was given at the Bank¬ 
rupt Office of the Intention to proceed in the Commission 
without Delay; when the Attendance of the Witnesses 
could be obtained under the Lord ChaneeUor^s Order; 
with the Commissioners* Certificate of the Facts. 


1813. 

Freeman, 
Ea? parte. 


The Solicitor to the Commission, finding on Monday 
the 26 th of October, that another Docket was struck 
against Daws and Lloyd, entered a Caveat; and served 
the Solicitor, who struck that Docket, with a Copy of the 
Petition, presented and answered; giving liim Notice, 
that an Application would be made to the Great Seal on 
the 31st of October to hear that Petition; and, that the 
Commission, already taken out, would be proceeded in, 
as soon as the Attendance of Stratten and Osman could 
be obtained under the Lord Chancellor*s Order. On the 
same Day, the Solicitor, who struck the second Docket, 
gave Notice to the Solicitor under the existing Commis¬ 
sion, that a Docket was struck; and that a Commission 
of Bankruptcy had been accordingly prepared by the 
Secretary of Bankrupts; and would that Evening be for¬ 
warded to the Lord Chancellor. 

On the 28th of October the Commissioners, finding, 
that Stratten could not be prevailed upon to attend lliein, 
notwithstanding he was within Three Miles of the Place 
of Meeting, and a Chaise had been sent for the Purpose 

(a) 36th June, 1793. 2 Cooke's Bank. Law, 373, and 2 Ves. 
Jan. 190. 

D2 
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of conveying him, proceeded to take the Evidence of 
another Person^ Ann Davis; and upon that Evidence 
declared both Davis and Lloyd Bankrupts. A Copy of 
that Declaration was forwarded to Town; to be inserted 
in the Gazette : but, when the Agent applied at the Bank* 
rupt Office, the necessary Signature was refused; on the ' 
Ground, that a Writ of Supersedeas and a new Comrnis* 
sion had been sealed. On the Evening of the 26 th 
of Octobers special Messenger was'sent to the Z,ord CJum- 
cellarf then in Dorsetshire ; and on the 28th of October 
an Order was made to supersede the first Commission, and 
for the issuing of the second Commission; the Circum¬ 
stances not being disclosed to his Lordship. 

This Petition, alledging, that Lloyd had kept back the 
Witnesses to prove the Bankruptcy against him under the 
first Commission, in order to prevent its being opened 
within the Time required by the General Order, and that 
another Commission might be executed in London^ in the 
Vicinity of his immediate Friends, and conducted by his 
own Solicitor; that the principal Creditor and principal 
Part of the Partnership Property were in the Neighbour¬ 
hood of Melksham ; that the first Commission was pro¬ 
ceeded in, us far as under the Circumstances it could be; 
and was intended to be prosecuted without Delay, as soon 
as the Attendance of the Witnesses could be compelled; 
prayed, that the VV rit of Supersedeas may be quashed; 
and a Writ of Procedendo may issue upon the first Com- 
niissiuu; and that the second Commission may be super¬ 
seded. 

Sir Samuel Rontillyt and Mr. If'ray, for the Petitioners 

There has been no Neglect w'hatever on the Part of 
those, taking out the first Commission. This Application 
falls, therefore, immediately withih the Case Ex parte 

Ellis; 
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EUts (a); where your Lordship held, that a Declaration 
in the Gazette was not in every Instance necessary under 
Lord Loughborough*s Order. Where a Party has Notice 
of the Intention to proceed in the first Commission, he 
shall not avail himself of the Circumstance, that it has not 
been inserted in the Gazette, The Spirit of the Order 
has been complied with; and your Lordslnp will deter¬ 
mine on the Circumstances; as in Ex parte Lmcesterf Ex 
parte Layton and Hardwiche (b), and Ex parte Sa9i- 
den (c). This Point seems to have been decided in a 
Case, cited at the Bar in the Argument of Ex parte Lei¬ 
cester. What is the Meaning of the Words “ Want of 
“ Prosecution*’ in the General Order? Do they import all 
possible Diligence audJExertion? 


1812. 

FrBRM AN, 
Ex parte. 


Mr. Leach, and Mr. Heald, against the Petition. 


The second Commission issued comforniably to Lord 
Rosslyn*s General Order, w hich gives an absolute Right 
to sue it out after the Expiration of the Twenty-eight 
Days; and there is no Piinciple, upon which an innocent 
Party can be deprived of the Advantage he has so ob¬ 
tained. What Means had the Solicitor, suing out this se¬ 
cond Commission, of trying the Truth of the Assertions, 
contained in the Notice, given to him ? Those Assertions 
might be a mere Instrument of Delay. Can the mere 
Circumstance of presenting a Petition repeal the General 
Order ? The Case Ex parte Ellis has no Application. 
There was an effectual Prosecution of the first Commis¬ 
sion; and the Advertisement in the Gazette'vim there phy¬ 
sically impossible. In Ex parte Sanden the Creditor was 
acting in the Breach of his own Engagement. The Cir¬ 
cumstances of the Case, cited in the Argument of Ex 
parte Leicester, do not'appear: but it seems to have 

(rt) 7 Ves. 136. (c) Rose'e Ba. Ca. 85. 

(5) 6 Ves. 429- 434. 

D 3 lui tied 
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1818. 

FnEliMAM, 

Exparte. 


Nov. 18. 


Particular 
Circumstances 
tvould tcake a 
Case out of the 
Ccneral Order, 
1:6th June, 
1103. 


Proof of an 
Act of Bank¬ 
ruptcy, &c. 
\farranting the 
Adjudication, a 
eufhcient l^:o- 
cccding within 
the General Or¬ 
der (26th June, 
1793) i pre¬ 
venting; a 6’m- 
persedeatt. 


turned solely upon this: that the Order merely was ob¬ 
tained; but the Writ of Supersedeas was not actually 
sealed. 


The Lord Chancellob. 

Under the first of these Commissions a Meting took 
place within Five Days for the Purpose of prosecuting 
that Commission; and was adjourned on the Ground, that 
the Attendance of these Witnesses could not be procured; 
and upon a Petition to me 1 made an Order for the Hear¬ 
ing of that Petition; which in Consequence of the Season 
of the Year, when that Order'was made, could not pos¬ 
sibly take place before the Bxpiradon of tlie Twenty-eight 
Days under the General Order. As far therefore as that 
can be considered the deliberate Act of the Lord Chan¬ 
cellor, it amounts to this; tliat particular Circumstances 
would take a Case out of the General Order; and there 
is no Doubt, that, if this Court had been then sitting, or 
if I had been in Town, or at a Distance which admitted 
easy Access to me, I should have made an Order for an 
almost immediate Attendance; with the View to give 
Effect to the clear Purpose bond fide to execute that Com¬ 
mission. 

Upon tlie Affidavits more Diligence could not iiave 
been applied for that Purpose, after tlie Discoverj', that 
jinn Davis could prove an Act of Bankruptcy by Lloyd. 
Her Deposition proves unquestionably one or more Acts 
of Bankruptcy. That tiierefore would have been within 
the Authorities a Proceeding; if the Writ of Super¬ 
sedeas, and the second Commission, had not been pre¬ 
viously sealed. From Kecollectiou of the Time of the 
Day, when I ordered tlie Seal to be put to that Writ 
and Commission, it was previous to the Declaration of 
Bankruptcy upon that Evidence ; and though 1 do not ap¬ 
prehend. 
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prehend, that Instruments are considered as sealed, for die 
Purpose of proceeding on them, while remaining in the 
Lord ChanceUor*s Hands, 1 must consider these Instru¬ 
ments as sealed from the Moment, when they were deli- 


1812 . 

PBEBMAIf, 


Ex parte. 
Instruments 


vered to the Messenger, who called for them; which is not considered 


the strongest Way I can put it for those who support the as sealed, for 


second Commission. 


the Purpose of 
proceeding on 


Had I recollected, that upon the 16th of October I had th^, while 


actually ordered an Attendance upon a Petition, stating 
the Reason, why the first Commission was not effectually 
prosecuted, and praying a Hearing upon a Day, evidently 
on Calculation long subsequent to the Expiration of the 
Twenty-eight Days, 1 should have considered, whether, 
attending to the true Meaning of the General Order, 1 
should have made that Order of Attendance; and, if my 
Opinion had continued, that tlie Older was right under 


remaining in 
the Lord Chan¬ 
cellor's Hands j 
but are so con¬ 
sidered from 
the Moment of 
Delivery to the 
Party. 

Writ of Su- 


the Circumstances, and that 1 should, if in Town, have pprsedms and 
ordered an immediate Attendance, with the View of giving second Corn- 


Effect to the Prosecution of a Commission, intended to be mission of 


prosecuted, 1 should not have put the Seal to the Writ of Bankrujitcy 
Supersedeas and the new Commission : or, if it had ap- considered as 
peared to rne, that my Order ought to have no Effect, I sealed from De- 
sbould have accompanied the sealing of the second Com- livery to the 
mission with an Intimation to the Bankrupt Office, that Messenger, 
the Order issued by Mistake; and the second Commission 
ought to s^and. I had however, and it is not surprising, 
no Recollection of the Circumstance, that I had made 
the Order in that Case; and received no Intimation to 


that Effect. 


The Notice to the Commissioners, acting under the 
second Commission, of course could have no Effect. It 
is clear, that after a Writ of Supersedeas, and a second 
Commission, actually issued, those Commissioners were 
bound to proceed; and no Notice ought to stay their 
Hands. As to tlie rest of the Case, upon these Affidavits 

D 4 the 
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1812 . the Fact b clear, that Straiten could have proved an Act 
FRBBxiN, of Bankruptcy; and that whether by concert with Lloyd, 
Ex parte. or not, under whatever Influence or Feeling, he himself 
states, that he was determined to keep out of the Way of 
giving any Testimony, that could aflfect Uoyd. It is im¬ 
possible also upon thb Statement not to conclude JJoyd^n 
Object to have been, that this Commission in the Country 
should not proceed. He defends that, as a proper Object; 
as the Commission would be better executed in Xondon 
and it is extremely difficult upon these Affidavits to say, 
that Lloyd, at least, did not know, that a Proceeding was 
actually had under his Bankruptcy; if those, who have 
taken out the second Commission, did not know that. 

Taking the Delivery of the Writ of Supersedeas and 
Commission to the Messenger to be a Delivery to the 
Party, though they remained in the Bankrupt Office until 
after the Declaration of Bankruptcy under the first Com¬ 
mission, the Question has been argued as to the Right 
under such Circumstances to have a second Commission; 
a Right, dispensing (for so it must be put in this Case) 
with ail intermediate Proceeding by the Ijyrd Chancellor 
himself within tlie Twenty-eight Days; and avoiding the 
Effect of all such judicial Proceeding. The Questions 
whether notwithstanding any intermediate, judicial. Act of 
the Lord Chancellor the issuing the Supersedeas and new 
Commission shall fix the Party with Costs, and whether 
it is ipso facto equivalent to superseding the first Com¬ 
mission, the Party having a Right so to consider it, are 
The only Sk~ perfectly distinct. None of tlie Bankrupt Statutes give 
persedeas of a Direction as to superseding Commissions except in tlie 

Commission of Qf (^^e Creditor privately receiving Part of Ids 

Catikruptcy by 

Statute is in the Instance of the Creditor, privately receiving part of 
his Debt; giving the Right; and leaving no Discretion in the Lord 
Chancellor ; who in all other Cases, considering the Commission as an 
Action and Execution in the first Instance, exercises the same dbere- 
tionary Power over that Species of Execution, as other Courts. 


Debt 
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Debt; in which Case it is expressly declared (a), that the 1812. 
Commission shall and may be superseded; giving the Frb^an 

Right to the Party; and leaving no Discretion in the^ parte. 
Lord Chancellor, As to all other Cases, the Court is in. 

. the Habit of considering a Commission of Bankruptcy 
as, what it is frequently called, a Species of Execution; 
an Action and Execution in the first Instance; and over 
that Species of Execution this Court has conceived itself 
to have the same discretionary Power as other Courts have 
by interposing to prevent an unlawful Use of the Law. 


This Jurisdiction was very early, and very properly, ex- Fraud inferred 

crcised in a Case, where the Court inferred Fraud from from not pro- 

not proceeding with a Commission fur Six Months: Ex ceeding with a 

parte Puleston (b). If this Creditor had been speculating Commission of 

loosely upon the possible Proof, that might be made some Bankruptcy for 

way or other, by some Person or other, who might be Six Months. 

found, I should not have thought this like those Cases, Order, com- 

where I have ordered Persons to attend the Commissioners; P®lbng the At- 

to prove some specific Fact(c); for Instance, a Witness to of 

the Execution of a Deed: but there is no Doubt, that Witnesses upon 

these Persons would have been able to prove an Act of aCom- 

Baiikruptcy. There is ho Suggestion, that they could not: 

on the contrary there is a Confession, that they kept out ^ ’ 

^ prove some spe- 

of the Way bn Purpose. 

upon loose Spe- 

Up to the Year 1793 we may collect from this General culation. 

Order, that, if Eight Gazettes had been published, after 
a Commission issued, whhoutany Proceeding, it was super- 
sedable. 1 say, it was supersedable; having laid down, 
upon Grounds, that still appear to' me satisfactoiy, that Distinction be- 
there is a great Distinction between a Commission super- tween a Com- 

(«)Stat. 5 <?eo. 2. c. 30. s. 24.* (c) Ex parte Higgins, *“^*®*^ 

(i) * P. wm. 545. n F«. 8. Bankruptcy su- 

persedable and superseded. 

Discretion of the Lord Chancellor in the former Case j with re£ereiice 
to the Object: to prevent Fraud. sedabie 
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Idl2. gedable aiid one, as to which it is declared, that it shall 
Fbeeman, he superseded. Up to the Date of this Gp- 

Ex parte. neral Order the Rule was one as imperative as that, 

which has since prevailed: but it was not a Rule, that 
left no opening to the Exercise of the Lord Chancellor’s. 
Discretion; andj if it had, it would have been a most 
unwholesome Rule. It was a Rule of Practice, laid 
down for the Purpose of preventing Fraud in the Ad- 
, ministration of Bankruptcy by not proceeding in He 
Execution of Commissions; and can a Rule, established 
with such an Object, be converted into a Protection to 
Fraud, by preventing the Execution of a Commission, 
intended bond Jule to be executed according to the ExU 
gencies of the Law ? 


This General Order applies to the Case of a Solicitor, 
who could not execute the Commission for a given Time; 
and found it necessary to take out another Commission 
upon the Petition of some other Creditor: leaving it 
quite open to the Lord Chancellor’s Discretion to issue 
a Supersedeas or not; as one Lord Chancellor could not 
Commission of down a Rule to compel his Successors to issue it. A 
Ihinkruptey, Commission may be supersedable; but cannot be super- 
supersedublc seded without a Petition, and the Writ issuing; and this 

under the Ge> is Notice, that in the Petition it is not necessary to state 


neral Order, 
(26tb June, 
1793) not su¬ 
perseded with¬ 
out Petition, 
and the Writ 
issuing; which 
is subject to 


more tlian,^ coupling the Words of the Order with the 

Affidavit, that it does not appear from the Gazettes^ that 

the Party hag been adjudged a Bankrupt, within the 

Time; and that is primdjacie Evidence, upon which 

the Supersedeas will be granted. The Order ascertains 
* 

cleaily the Priority between a Solicitor, suing out a second 
Commission, and the Solicitor, who, having sued out 


the Lord Chancellors Discretion; but Affidavit, that it does not ap¬ 


pear from the Gazettes, that the Party has been acliudged a Bankrupt 


within the Time, is sufficient primd facie Evidence. 


Priority of a dilTcrent Solicitor for another (Commission. 


the 
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the first, desires, not to prosecute that Commission, but 1812. 
to sue out another upon the Debt of some other Creditor. 

It is Evidence of the Inclination of the Court to hold 
him to the strongest Proof of his Purpose bond fde to To prevent a 
prosecute the first Commission : but whether it was, or Supersedeas un- 
was not, to be prosecuted, can be collected by Inference der the General 
only. This order has not determined tliat Question any Order in Bank- 
more than the other Orders; which have not according to ruptcy, (26th 
Recollection of them gone the Length of prescribing, 1793) the 

that the first Commission shall not, even if it ought to, strongest Proof 
proceed. required of the 

Purpose bond 

In Ear parte Lteicesterf and Layton and Hardwicke (a), prose- 

this subject was considerably discussed with reference to Cora- 

many Cases, that may be put, in which this Interpretation , , / 
r , j , • /- L vented by Ac- 

of the Order, that m no Circumstances whatever you ., , 

/ . cident, illness, 

shall be at Liberty to shew Prosecution of the Coinmis- Adjudication 
sioii, as far as can be, and nothing except Adjudication 
and the Advertisement in the Gazette, is a Prosecution, Gazelle, &c. 
would be most unwholesome. Suppose Sickness of a 
Commissioner, or a Witness : a Witness, coining to give 
Evidence, prevented by Accident; that the Commis¬ 
sioners had, as in Ex parte Leicester, gone the Length 
of Adjudication ; but it had not got into the Gazette. 1 
have still the Opinion 1 held in those Cases and Mxparte 
Ellis (Jj ); that, notwithstanding the second Commission, 
that Circumstance being accounted for, and enough ap¬ 
pearing to satisfy the Meaning of these Words ** for Want 
**of Prosecution,” the first Commission might stand; and 
that Lord Rosslyn could not have intended, that there could 
be no Exception; even of Oases, which it was the very 
Purpose, and Policy, and Meaning of that order to pro¬ 
tect ; and in one of those Cases Sir Arthur Piggolt has 
well stated, upon antecedent Authorities, that these 
General Orders were never intended to exclude the Con- 


(a) 6 Pcs. 429. 434. 


(6) 7 yes. J3i5. 

sideration 
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1812 . 

Fbbeman, 
Ex parte. 


sideration of Cases, where the Purpose was defeated, 
not by an Intention to abandon it, but by Means, adopted 
^to make an honest Intention to prosecute it iaeffectual. 


It is proved, that there are a Debt, a Trading, and 
an Act of Bankruptcy, that will sustain this Commission. 
It is not denied, that there are Witnesses, who could 
prove various Acts of Bankruptcy by Uoyd. Was t^ 
Party not prosecuting the Commission with Fidelity, 
when, knowing, there were Two Witnesses, who could 
prove Acts of Bankruptcy, he had not found out a Maid¬ 
servant; whom he afterwards discovered by Accident; 
and within Forty-eight Hours produced before die Com¬ 
missioners at Melksham ; and by her Evidence, within an 
Hour or Tw'o after the new Commission issued, proved 
an Act of Bankruptcy : the other Witness acknowledg¬ 
ing, that he kept out of the Way for the Purpose of 
avoiding giving Evidence against his old Master: Con¬ 
duct, certainly not to be justified; though proceeding 
from an excusable Feeling ? 


Under these Circumstances upon the Authorities my 
Opinion is, that the first Commission must proceed; 
and the second must be superseded (1). 


The Lord Chamcellor on a subsequent Day said, he 
had given Directions, that in future a second Commission 
should not be sent to him without a Note of what had 
been done in the first Commission. 

(1) On the Order of the Hendersont Coop. Rep. 227. 
26th June 1793, See Ex parte 2 jRose's Bkpt. Ca. 190. 


GARDNER/ 
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GARDNER, Ex parte (1). 


1812, 
Nov . l7. 


T he Petition prayed, that a Commission of Bank- gjj_ 

ruptcy might be superseded, at the Expense of the persedeaCom- 
petitioning Creditor; and the Certificate, in the mean mission of 
Time, be stayed; and, in case the Commission should Bankruptcy, 
not be superseded, that the Petitioner might prove, and and stay the 
the Certificate, in the mean Time, be stayed. Certificate,dis- 

missed for want 

The Petition stated, that in February^ 1812, the Peti- of Proof of 
tioner and the Bankrupt entered into Partnership together Collusion j but 
as Stone-delvers; the Petitioner making Cash Advances; ® suspicious 

and in May following he gave Notice to determine the without 
Partnership; brought an Action against the Bankrupt; * , 

and obtained an Interlocutory Judgment, in respect of „fj|Qyg,.ry 
what was due to him for his Advances: alledging ggffjug jjjg * 
Collusion between the Bankrupt and the petitioning 
Creditor in taking out tlie Commission, in order to de- jg ^ Trader 
feat the Execution ; that there was no good petitioning withiu the 
Creditor’s Debt; that the Bankrupt was not a Trader ; Bankrupt 
his only Occupation being that of delving or cutting Laws; and the 
Stones from Quarries on his own Estate, and selling them Effect of Pur- 
to Stone-merchants; that there was no Act of Bank- chases of 
ruptcy; that the whole, or the greater Part, of the Stone must 

Debts, proved under the Commission, were Debts proved depend upon 

the Circum- 

(1) 1 Roses Bpt. Ca. 377, stances. 

Act of Bankruptcy by leaving his House to avoid a Creditor, without 
Collusion, complete the Instant of Departure; and therefore not affiict- 
cd by subsequent Residence with the petitioning Creditor. 

Commission, concerted with the Bankrupt, cannot stand: but, Uiat 
the Object is to defeat an Execution, is no Objection. 

No Inference of Fraud from Debts proved by Relations. 

Authority of the Commissioners and the Lord Chancellor over the 
Certificate confined to Conduct under the Commission: not like the 
general Discretion of Creditors to sign or refuse. 

by 
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1812. 

*“V-^ 

GABDNElt, 
Ex parte* 


by the Bankrupt's Relations and Friends; and that the 
Certificate was signed by the Creditors on the Day the 
Bankrupt passed his last Examination. 

9 

The Affidavits were very contradictory: that of the 
Bankrupt stating, that he had for many Years been a re¬ 
gular Trader in buying Stones of all Sorts, after they had 
been taken from the Quarry, and selling them, besides 
his Occupation of delving ; and the Affidavit of a Stoi^ 
Merchant stated, that he iiad purchased from the Bank¬ 
rupt Stones, not produced at his Stone Quarries. The 
Affidavits in support of the Petition, one of which was 
filed, since the Petition w^as presented, denied that the 
Bankrupt had dealt in any other Way than it stated. 

Mr. Leack, and Mr. Cullen^ in support of the Pe¬ 
tition, 

A Person, getting Stone in his own Estate for Sale, 
is not a Trader w'ithin the Bankrupt Laws ; and, if occa¬ 
sionally, by Accident, or for any particular Purpose, he 
purchased Stone, those occasional Acts W'ould not make 
him a Trader. 

It is true, one of these Affidavits w'as filed, since the 
Petition was presented: but, this is a Petition, not merely 
to stay the Certificate, but also to supersede the Com¬ 
mission ; and therefore not within the general Rule (a). 

The Bankrupt’s Certificate being signed on the Day 
of the last Examination, consistently with your Lordship’s 
Order (5) the Hour of the Day ought to appear. 

(a) Lord Jtosdyn'% Order Royed Bank Scotland, Ante, 
of i2th April, 1796, in 2 Co. p. 5. 

Ba, La. 292. Ex parte The (5) 8th August, 1809. 2 

Co. Ba. La. 296. 16 F«.318. 

Sir 
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Sir Samuel Rom^, and Mr. Newlandf for the As¬ 
signees. 

The Distinction cannot be maintained, that, where 
Petition to stay a Certificate, happens to pray a Superset 
deas, it does not fall within Lord Rosslpn^a Order. That 
Order would be useless; if it is to be departed from on 
such a Ground. Another Objection to this Affidavit is, 
that it is made by a Person, who has proved a Debt under 
tile Commission; anijl, therefore, cannot dispute it. 

Mr. Leachf in Reply. 

a 

Lord RosslyrCs Order was founded on the Pact, tliat 
Petitions, presented solely to stay Certificates, generally 
proceed from vindictive Motives. It does not apply, 
where that is, as in this Instance, only a secondary, col¬ 
lateral Object. The other Objection might avail, if the 
Affidavit was made by the Petitioner: but it cannot in¬ 
validate his Affidavit in support of the Petition of ano¬ 
ther Person. 


The Lord Chancellor. 

This Petition represents, on the Part of the Petitioner, 
the Conduct he experienced from the Bankrupt between 
February znA Junef 1812; and, taking those Representa¬ 
tions to be substantiated, 1 am not surprised, that the Pe¬ 
titioner should be indignant. I repeat, that I apprehend 
the Duty I have to discharge, as Chancellor^ is dryly this: 
if the Bankrupt has conformed himself, I have no Right 
to refuse him his Certificate. On die other Hand, the 
Legislature has left it to the Discretion of the Creditors, 
whether they will, or not, sign his Certificate. If, in the 
Exercise of the Power, with which they are invested, they 
sign the Certificate, the Commissioners have no Duty, but 

to 


1812. 

Gardner, 
Ex parte. 
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to see, that the Bankrupt has conformed to the l^tatutcs r 
Gabdubr, hut that Duty is confined to his Conduct, since he became 

Ex parte* Bankrupt. 1 put it on the dry Question, whether I can 

^ith-hold the Certificate ; and disclaim all Authority to 
with-hold it on antecedent Conduct I state tliis, with a 
Desire, that it shpuld be generally understood; as it is 
supposed, that I have such Authority. 

I have no Hesitation in saying, that, if a Commission 
• is satisfactorily proved to be the Coipmission of the Bank¬ 
rupt, I will not suffer it to stand: but it is no Ground 
whatever to affect a Commission of Bankruptcy, that it is 
taken out by other Creditors, in order to defeat an Execu-, 
tion (a); and to give to all the Creditors an equal and 
rateable Proportion of the Estate and Effects. This also 
it is necessary to repeat; as such Petitions are daily pre¬ 
sented. 

With respect to the Bankrupt’s selling the Stones from 
his own Quarry, it is clear, that could not make him liable 
to the Bankrupt Laws. Whether indeed, his purchasing 
Stones could make him a Trader, must depend on the 
Circumstances (6). This Petition does not state, that the 
Bankrupt’s Relations were not Creditors; but tiiiat the 
Debts proved are the Debts of his Relations; that, if 
Creditors, they are Relations. On what Ground am I 
to say, that they are to be excluded t To whom is a Man 
in distress so likely to apply as to his Relations for that 
Assistance he wants ? I am clearly of Opinion, that there 
is not in this Petition Allegation enough to require me to 
consider, whether, or not, these Debts of the Family 
Creditors are good ; even supposing, that they had not 
been strictly looked into by the Commissioners. 

(a) JEx parte jirrotvsmiiA, fbj 14 Fee, 603. 

14 Fes. 209. 


With 
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\ 


With respect to the Act of Bankruptcy, the Bankrupt 
actually leaves his own House for the Purpose of avoid¬ 
ing bis Creditors: the Moment he left his House the Act 
of Bankruptcy was compleat; and, unless I have Evidence 
that he took that Step in Collusion with the petitioning 
Creditor, the Circumstance, that he remained several 
Days at that Creditor’s House, would make no Difference; 
as it cannot affect an Act, compleat in itself, the Moment 
the Bankrupt quitted his own Residence. 1 have before 
me no Proof of Collusion, that will enable me to grant 
this Petition; at the same Time there is sufficient Suspi¬ 
cion about the Case to induce me not to give Costs (ix). 


/8I2. 

Gardner, 
Ejf parte. 


The Petition was dismissed without Costs. 

(a) Ex parte The Royal Bank of Scotland, Ante, p. 7* 


WOOD DOWNES. 


1812, 
Nov. 28. 


A DEC REE having been made, with the usual Re¬ 
ference to the Master to take an Account of the 
Principal and Interest due from the Defendant, Interro¬ 
gatories were exhibited for his Examination ; in his An¬ 
swer to which he set forth the specific Sums he had paid 
and received : but he omitted to cast them up, or strike 
the Balance. Upon an Affidavit of the Plaintiff’s Soli¬ 
citor, stating, that he had struck the Balance, which 
amounted to <sP8540 for Principal; and had computed tlie 
Interest thereon, which, added to the above, made the 
whole Sum due, from the Defendant to Plaintiff, upwards 
of i? 11,000, a Motion was made on the Part of the 
Plaintiff, that the latter Sum should be paid into Court. 
VoL. I. E Mr. 


After the 
usual Decree 
for an Account, 
Order on Mo¬ 
tion to pay 
into Court the 
Amount of the 
principal Sums, 
admitted to be 
due by Exami¬ 
nation upon In¬ 
terrogatories : 
not extended to 
Interest. 
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1812. 

'-V-' 

Wood 

V, 

Downes. 


Order on Mo¬ 
tion to pay into 
Court a prin¬ 
cipal Sum> 
with Interest; 
admitted by the 
Answer to have 
been made to a 
greater 
Amount. 
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Mr, Hart, and Mr, WethereU, in support of the Motion. 

It is not disputed, that it is the Master’s Province to 
tompute the Interest; but, pending the Report, this 
Court is in the Habit, when the Fact is perfectly 
clear, to order it to be paid. This was very recently 
done in the Case of Fairly v. Freeman; where the 
principal Sum of ^^2000, admitted by his Answer to be 
in the Defendant's Hands, was ordered to be paid into 
Court, together with Interest, 

Mr. HeU, for the Defendant. 

The Defendant does not object to pay in the .PS540, 
the Principal; but there is no Instance in which the 
Court has gone the length now asked for, as to In¬ 
terest. The case of Fairly v. Freeman does not apply ; 
turning on the Circumstances of gross Misconduct on 
the Part of the Defendant; and that Case has occasioned 
such Doubt, that most probably the Court will be asked 
to review its Decision. 

The Lord Chancellob. 

I certainly do not recollect any Instance, in which the 
Court has gone this Length upon Motion merely. In 
the Case of Fairly v. Freeman, I went on a different 
Ground: taking the Answer to be, that the Defendant 
had received the .^€1000, and admitting, that he had made 
Interest to a greater Amount than I directed him to pay. 
I am very unwilling to carry the Practice farther than it 
has been carried. 


The Order was accordingly made for the Defendant to 
pay in the cfSSiO only. 


DUFRENE, 
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DUFRENE, Ess parte (1). 

U PON this Petition, to supersede a Commission of 
Bankruptcy, a Question arose as to the Act of 
Bankruptcy; which was lying in Prison Two Months. 
The Docket was struck Two Days short of the Two 
Months; but the Time expired, before the Commission 
issued. The Objection was, that the Act of Bankruptcy 
must be corapleat at the Time of striking liie Docket. 

Mr. Cvllm^ in support of the Petition. 

Gordon v. Wilkinson {a) is decisive upon this Point; 
which w'as discussed in Wydown^s Case (h) : but cannot 
be considered as there decided. Your Lordship, speaking 
of the Affidavit, only adverted to a particular Statute (c); 
but there are other Statutes, which require the Affidavit 
to state, that the Person was a Bankrupt at the Time the 
Affidavit was made. Tlie Statute of Elizabeth (d) is of 
that Description ; which was not adverted to in JVydotens 
Case. Tliat Statute directs a Commission to be granted 
upon Complaint in Writing against such Person or Per¬ 
sons “ hem^ BaTikrupt,** The Affidavit, the Form of 
which was settled, at a very distant, though uncertain Pe¬ 
riod, may be considered as a contemporaneous Construc¬ 
tion of the Acts; conclusive, that the Party must be a 
Bankrupt at the Period when the Affidavit is made. A 
similar Observation applies to the Bond, given by the 
petitioning Creditor; the W ords of which, when alluding 
to the Bankrupt, are, that he ** is become Bankrupt.’' 

(1) 1 Ro. Ba. Ca. 333. 
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1812, 

• Dec. 5, 6. 
Commission of 
Bankruptcy 
supported by 
an Act of 
Bankruptcy, 
eompldated be¬ 
fore the Com¬ 
mission issued, 
but not, when 
the Docket was 
struck : viz. ’ 
Imprisonment 
for Debt; the 
Two Months 
expiring in the 
Interv'al} the 
Affidavit being 
only to Belief 
of Bankruptcy 
generally; not 
to a particular 
Act. 


(а) 8 T. R. 307. 

(б) 14 Fes. 80. 


(c) 5 Geo. 2. c. 30. s. 24. 

(d) 13 Elis. c. 7« B. 2. 
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DuritENE, 

Ex parte* ^ 


Commission 
on a concerted 
Act of Bank- 
niptcy sup¬ 
ported by an¬ 
other Act of 
Bankruptcy. 


Act of Bank¬ 
ruptcy by im¬ 
prisonment for 
Debt relates to 
the first Day. 


The Lord Chancellor. 

What then do you say, to that Class of Cases, in which 
the Court of King's Bench has repeatedly decided, that if 
a Commission be taken out on a concerted Act of Bank¬ 
ruptcy, yet if any other Act of Bankruptcy be proved, 
it shall avail to support the Commission ? Those Cases, 
at least, have some Application to this; as if a Com¬ 
mission can be made good only by an Act of Bankruptcy, 
actually committed when the Docket is struck, all those 
Cases are bad. 

This also goes a great Way to affect the Language of 
the Bond and Affidavit, and all the Reasoning, deduced 
from it. The Affidavit required is only, that the Depo¬ 
nent believes, the Party is a Bankrupt; that is, among 
other Things, has committed an Act of Bankruptcy. The 
Witness may conscientiously swear that according to such 
a State of Facts, as may with great Propriety induce 
such Belief. If he docs, and the Commission afterwards 
issues, the Time having expired, making the Act of Bank¬ 
ruptcy by relation to the first Day, what is the Impro¬ 
priety, if, when he can support the Commission, not only 
by that Act of Bankruptcy, but by others, he selects that 
Act of Bankruptcy ? Suppose a Commission taken out 
upon a concerted Act of Bankruptcy; which is nothing ; 
that the Man happened to be lying in Prison ; and the 
Two Months expired, before the Commission issued: 
would not that support the Commission according to the 
Cases, in the Court of King's Benchj to which 1 have 
alluded ? There is nothing, confining the Person, making 
the Affidavit, to Belief, that this is the Act of Bank¬ 
ruptcy, upon which he is finally to proceed. Lord Kenton, 
in Gordon v, Wilkinsonf did not recollect, that the Man 
does not swear to Knowledge of an Act of Bankruptcy, 
which he knew had not been committed. In the Result, 


It 
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it is true, there may be no Act of Bankruptcy except that 
of lying iu Prison: but it does not follow, that he did 
not believe the Man was a Bankrupt. 


1812 . 
Dor RENE, 

Ex parte. 


Mr. CuUen. 


If a Commission can be taken out Two Days before 
the Expiration of the T «'0 Months, why may not the 
Afhdavit be made on the very Day the Bankrupt goes to 
Prison ? How great will be the Inconvenience; and where 
can the Line be drawn ? 


Sir Samuel Romilly, and Mr. Cooke^ for the Assignees. 

WydonmCs Case, decided on mature Reflection, deter¬ 
mines the present; which is in Truth an Appeal from 
that Case. Lord Raymond held, that lying in Prison 
Two Lunar Months will make the Party a Bankrupt 
from the Time of the first Arrest; including the Day of 
the Arrest (a), Gordon v. Wilkinson furnishes a mere 
Dictum of Lord Kenyon; and cannot be cited as a De¬ 
cision. In Glassington v. Rawlins (5) it never occurred 
to any one to take this Objection; and that is the very 
Case now made. There is no Decision, that can support 
this Objection: which, if it prevails, will over-rule Wy~ 
tiown'& Case. The Statutes of Elizabeth and James did 
not require an Affidavit: the 3th of George the 2d was 
the first Act that required any Debt to be ascertained, 
before the Commission issued. Previously the Lord Chan¬ 
cellor was invested with a Discretion. All, that the Com¬ 
missioners have to look to, is the Commission under the 
Great Seal. The Docket, which consists in making die 
Affidavit, giving the Bund rmd presenting the Petition, is 
never produced to them. If an Act of Bankruptcy is 


(ft) See I Co. Ba. La. 97- 

E 3 


(6) 3 East. 107. 

pi. 
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DuFft£N£, 

Ex parte* 


Fraction of a 
Day j to sup¬ 
port a Com¬ 
mission of 
Bankruptcy j 
by Evidence, 
that it was 
committed be¬ 
fore the Com¬ 
mission sealed 
on the same 
Day. 

Commission of 
Bankruptcy, 
though good at 
Law, may be 
su}>erseded. 


proved anterior to the Date of that CommiisitHi, it is 
sufEcient. There was in this Case no Injury done to the 
Bankrupt: he was not declared a Bankrupt, until he ac¬ 
tually was one ; and there were other Acts of Bankruptcy^ 
that could, if necessary, have been proved against hiod. 

The Lord Chancellor. 

With regard to the question, whether this Commission 
is to be superseded on account of the Nature of the only 
Act of Bankruptcy, now before me, I feel a strong Per¬ 
suasion, that the Opinion 1 expressed in Wydown's Case 
is right. If the Commission is supported by this Act of 
Bankruptcy, lying in Prison Two Months, corapleated be¬ 
fore the Commission sealed, a Court of Law could not deal 
with it in any Way; as I adhere to the Opinion 1 ex¬ 
pressed in that Case ; that, if the Act of Bankruptcy was 
compleated at one Period of the Day, on w'hich the 
Commission issued, and it can be shewn by Evidence, 
that the Act of Bankruptcy was compleated before the 
Commission was sealed, (it may be difficult to apply that to 
this particular Act of Bankruptcy), however imprudent it 
might be not to wait until the next Day, yet that would be 
a valid Commission, it would therefore have been enough 
here to have proved a sufficient Debt, Trading, and this 
Species of Act of Bankruptcy, actually compleated before 
the Commission taken out. 

If that is so, I declare further, that it does not there¬ 
fore follow, that a Commission, as it is good at Law, is 
not to be superseded here : but the true View of the Sub¬ 
ject is this. If, when Lord Kenyon made that Declaration, 
where he speaks of Perjury (a), his Notion was, that the 
Person, making the Affidavit, which is in Fact striking 
the Docket, was to be understood as swearing, that the 

(a) Got dun v. Wilkinson, 8 Term llep. SOy. 

Act 
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Act of Bankruptcy constituted by lying in Prison Two 
Months, "was then committed, the iPcTin “ Perjury” might 
be well applied to tfiat; if the Man was absurd enough 
to sw'Car so as to a Person, who had been in Prison One* 
Month only. That would be both legal and moral Per* 
jury. Tlds, however, is not the Species of Guard, under 
which the Law has placed the Person, against whom a 
Commission issues. It is undeniably true, that the Law 
does not require an Affidavit of what is the Act of Bank¬ 
ruptcy the Witness believes to have been committed. AH, 
that is required, is an Affidavit of liis Belief, that the 
Party has committed an .^kct of Bankruptcy. In Practice, I 
fear, though that Person, 8lc. swearing to his Belief, that 
Acts of Bankruptcy have been committed, can never enable 
himself to prove, that any one of those Facts, to his Be¬ 
lief of which he swears, did exist, yet, if after the Com¬ 
mission issued he can prove some other Act of Bank¬ 
ruptcy, committed even in the Interval between the Affi¬ 
davit made and the Commission issued, of which he kncMr 
nothing, I should be bound by the Law and the Practice 
to say, the Commission was valid. 

Wlieti the Commission is produced before the Commis¬ 
sioners, they never do, nor have they any Right to, enquire 
more than, whether an Act of Bankruptcy was committed 
before liie Commission sealed. They are in the same 
Circumstances as a Court of Law. There is no Doubt 
if the Affidavit stsited the Act of Bankruptcy by lying 
in Prison Two Months, and you suppose it possible, that 
the Person swearing that, knew, that the other had not 
been so long coniined, that would supersede the Commis¬ 
sion ; as that would be Perjury; but the Question is, 
whether, as that Act of Bankruptcy by lying Two Months 
in Prison was not committed, 1 must conclude, that the 
Creditor had no other Ground for his Belief, that an Act 
of Bankruptcy was committed. If d Man was called on 

£ 4 to 
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to make an Affidavit of such an Act of Bankruptcy on a 
particular Day, and the Commission having issued on that 
Affidavit, it proved not to be true, in this Sense, that it 
ivas a concerted Act, I should supersede the Commis¬ 
sion ; though other Acts of Bankruptcy were committed 
in the mean Time: but this is the universal Practice; 
that, though the Commission issued on the Oath of a 
Man, stating his Belief, that an Act of Bankruptcy has 
been committed, and no one can doubt, that he really 
had no Knowledge of any Thing but the concerted Act 
of Bankruptcy, the Affidavit being only as to his Belief, 
if there were other Acts of Bankruptcy, committed sub¬ 
sequently, of which therefore he could know nothing, the 
constant Habit at Law necessarily has been to support 
such Commissions: but 1 say, there is no Instance of an 
Application here to supersede a Commission on the 
Ground, that it appears to liave been founded on an Act 
of Bankruptcy, of which the Person swearing to his 
Belief, could have neither Knowledge nor Belief at the 
Time of tiie Affidavit made; as it had at that Time no 
Existence; and, if I was to supersede this Commission 
on the Ground, that the particular Act of Bankruptcy 
was not compleated at the Time of the Affidavit made of 
Belief, it would be a Source of Petitions on this Head, 
of which there would be no End ; requiring, that the 
Practice should be reformed ; and that the Affidavit 
should specify the particular Act. 

I admit the Consequence, that has been stated, that, if 
this Affidavit may be made before the End of the Two 
Months, it may upon the First Day; but I say, the Witness, 
so swearing, is guilty of Peijury; if he does not believe, that 
other Acts of Bankruptcy were committed, and there is 
no Security except the Conscience of the Man, who will 
make tlieAffidavit and give the Bond. The Evil there- 
foie is as much the tirst Day as the last; but not more. 

Upon 
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Upon this Sort of View it appeai^ed to me, under Cir¬ 
cumstances much more hard, that I could not be called 
on to supersede the Commission on this Ground; and in 
this Case, if there is no other Ground, it is impossible to* 
say, superseding the Commission is ex DehiU) Justiiix in 
this Sense, that no other Commission could issue; as 
another might immediately be taken out; but I do not go 
on that; conceiving the Law to be, as 1 have stated it. 


1812 . 

Dupkene, 
Ex parte. 


Tfte Lord Chancellor said, that upon looking at the Dec. C). 
Acts of Parliament and all the Cases, his Opinion was 
unaltered; and dismissed the Petition. 


TOMLINSON, 1 
BROADHURST,/ 


Ex parle. 


1812, 

Dec. 5. 


O N E of these Petitions prayed, that a Commission of 
Lunacy might issue. The Petitioner was a First 
Cousin of the alleged Lunatic; and the Application was 
opposed by his Brother and Sister; under whose Care he 
v\'as} who by the other Petition prayed, that, if the Coni- 
inissioii should be granted, the Execution of it might be 
delayed for Six Months; and that they might have the 
Carriage of it. 

Mr. Hartf and Mr. Horne, in support of the Petition 
for a Commission. 


Commission 
of Lunacy the 
Subject of Dis¬ 
cretion; regu¬ 
lated solely by 
the Benefit of 
the Lunatic, 
with reference 
to the Care of 
his Person and 
Property: not 
of course, 


therefore upon the mere Fact of Lunacy. 

The nearest Relations, though opposing a Commission of Lunacy, 
shall have the Carriage of it, if granted ; unless some Reason to the 
contrary. 


Sir 
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1812. Stt Samuel RomiUy, and Mr. Wetherelli for the other 

Tomlinson, Betitiouers, admitted, that, if the Commission issues of- 
Ex parte, course, upon the Application of any Person, a mere 
BaoAOHuasT, Stranger, ^ Gentleman, ^'bo was the Object of this 
Ex parte. Petition, ^-as not at this Moment capable of managing 
his Affairs: but they insisted, that this Cotnmission is pe¬ 
culiarly the Subject of the Lord Chancellor's Discretion; 
that this must be considered as the Application of a total 
Stranger; as there are such near Relations, a Brother and 
Sister ; who were most unwilling that such a Step should 
be taken; as, not merely unnecessary foir any Purpose, 
with'refereiice either to the Person or Property, but hkely 
to produce the most fatal Consequences: with the Pro¬ 
spect of a speedy and complete Recovery the Knowledge 
of such a Circumstance, when attaining the Verge of Rea¬ 
son, might occasion a Relapse. 


The Lord Chancellor. 

It has not been contended on either Side, that the Per¬ 
son, exercising the Office of Lord ChattcelloVyis in the Ex¬ 
ercise of that Authority, v^hich he holds by special Com¬ 
mission, bound to issue a Commission of Lunacy, when¬ 
ever the Factor Lunacy is established. It is not necessary 
therefore to state the Grounds of the Opinion, upon which 
I have acted in that Respect; and 1 should be .''orry, if 1 
had to e.Yercise such an Authority; as, the Object of such 
a Proceeding being the Welfare of the Party, 1 know 
that by granting it in many Cases 1 might forever prevent 
the Cure. 

I had Occasion to consider this Subject lately upon an 
Application for a Commission in the Instance of a Lady; 
who was unquestionably a Lunatic. She was under the 
Care of her Husband; who opposed the Application. 
Discharging, as well as I could, the Duty of cdnsklcring, 

whether 
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whether there was any thing in his Conduct, with re¬ 
ference to the Care of either her Property or her Person, 
which called upon me to interpose, I came to the Con¬ 
clusion, that no sufficient Ground was laid; and 1 refused 
to grant the Couiinission. That expresses my Opinion 
upon the general Point (l). 


1SI9. 

TmiLtNSON, 
Ex pttrte. 
BROAOHUnST, 
Ex parte. 


The true Point upon this Application for me to con¬ 
sider in the Exercise of this most delicate and important 
Authority, committed to me, is, whether it is really ne¬ 
cessary for the Benefit of the Lunatic, with reference to 
his mental Health and his Property, that a Commission 
should issue. The Subject has been treated with great 
Propriety in avoiding particular Detail; which was unne¬ 
cessary ; as my Habit is well known of reading nil the 
Affidavits in the Execution of such a Duty ; which 1 w'ill 
carefully do in this Case. 


If the Commission should go, there is no Reason, why 
the nearest Relations should not have the Carriage of it; 
by which 1 do not mean to intimate, that there was any 
thing improper in the Application (2). 


The Lord Chamcbll’ok on a subsequent Day said, 
he was inclined to think, that the proper Order would be 
that the Petition should stand over until the first Seal 
after next Term, in order that a Physician should certify 
what the State of the Patient is, 

Brodie Barry, Post^ pointment of Committee, Tlc- 

2 Vol. 36. lations, unless some specihe 

(2) Ex parte Le Heup, 18 Objection, would be prefer- 
Pes. 221, that in the Ap- red to Strangers. 


liROWN, 
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Inn Hall. 

1812, 

Dec. 7, 8. 

A second 
Commission of 
Bankruptcy 
against an un¬ 
certificated. 
Bankrupt, is 
void. 

A joint Com¬ 
mission there¬ 
fore issuing 
after a separate 
Commission, 
taken out by 
joint and seve¬ 
ral Creditors, 
the separate 
Commission 
can be super¬ 
seded only for 
tiic Benefit of 
the Creditors} 
with Costs to 
the petitioning 
Creditor, if act¬ 
ing with good 
Faith } and 
securing all 
his Rights as a 
joint and seve¬ 
ral Creditor, to 
prove, and elect 
between joint 
and separate 
Estates. 


• BROW N, Ex parte ( 1 ). 

MIJNTON, Expartt. 

T he first of these Petitions stated, that the Bank¬ 
rupts Brown and Scott being indebted to the 
Petitioner on their joint and several Bond, dated the 29 th 
of Julp, 180C, in the Amount of *£9607 : 18s: 4d. and 
also on their joint Note in the farther Sum of j£3000, 
a Commission of Bankruptcy issued on the 2d of October 
last against Scott^ on the Petition of the Petitioner 
Brown; under which Scott was duly declared Bankrupt; 
and the Petitioner Brown, having proved his Debt, was 
chosen Assignee. On the 8th of the same Month a joint 
Commission issued againsti^rozev} and Scott upona. Docket, 
struck the 1st of October j under which they were on the 
10th declared Bankrupts. The Petitioner applied to prove 
his debt, and vote in the Choice of Assignees, under 
the joint Commission: but the Commissioners rejected 
the Proof of his Debt. The Petition stated, that the 
separate Commission was taken out with the View of 
having the Effects aduiiiiistcred under a valid Commis¬ 
sion, and from an Apprehension, that a Commission 
was about to issue upon a conceited Act of Bankruptcy : 
the Bankrupts having, in Answer to an Application by 
him on the 1st of October, informed him, that at Two 
o’clock tliat Day a Meeting was to be held at the Office 
of their Solicitors, to consider of the Necessity of their 
becoming Bankrupts. 

The Petition prayed, that the joint Commission may 
be superseded; or that the Petitioner may be at Liberty 
to prove under the joint Coiuinissioii. 

(1)1 WoAc’s Bpt. t!a. 4S. 

The 
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The second Petition, presented by the Assignees under 
the joint Commission, prayed, that the separate Commis¬ 
sion may be superseded at the Costs of the petitioning 
Creditor; that the Bond Debt, proved by him under such 
Commission, may be transferred as a Proof on the 
separate Estate of Scott under the joint Commission, and 
that the petitioning Creditor under the separate Com¬ 
mission may pay the Costs of this Application. 

Sir Samuel Romillyy Mr. Hart, Mr. Bell, and Mr- 
Montague, in support of the first Petition. 

The Petitioner applied to prove his Debt under the 
joint Commission; and the Commissioners refused to 
allow the Proof on the Ground, that by taking out the 
separate Commission he had made an Election to abide 
by his Rights as a separate Creditor: and tliat is pressed 
to this Extent; that, if the separate Commission shall be 
superseded, he shall not come on the joint Estate; but 
shall be confined to the separate Estate by a Transfer of 
his Proof to the joint Commission. By superseding the 
separate Commission every Thing, done under it, must 
fall with it; and the Petitioner could no longer be consi¬ 
dered as having proved under it: but in strict Law the 
joint Commission, being taken out against a Bankrupt, 
who had not obtained his Certificate under a prior 
Commission, is void. A second Commission can apply 
only to Property, acquired since the Certificate under the 
former Commission. This joint Commission therefore, 
if disputed, could not possibly be supported. What 
proceeding at Law could be maintained upon it for civil, 
much less for criminal. Purposes ? Clearly the Estate 
ought not to be burthened with the Expence of both 
Commissions; and if for the Benefit.of the Creditors, 
upon any Principle of Convenience, your Lordship goes 
the Length of superseding the separate Cumniission, 

which 
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Brown, 
Ex parte-^ 
Mwnton, 
Ex parte. 
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which may be properly termed the legal Commission, 
the petitioning Creditor must not be exposed to farther 
IilQon\euieBce or Injury; having a Right to consider 
himself in statii quo j and have Recourse for Satisfaction 
to those Funds, whether joint or separate, to which, had 
he never sued out the separate Commission, he might have 
resorted. 

Mr. Leachf and Mr. Cooke, for the second Petition. 

The first Petition has Two Objects: one, to supersede 
the joint Commission: as proceeding on a concerted Act 
of Bankruptcy; but no Commission was ever more hos¬ 
tile. It is su orn by the petitioning Creditors, that they 
liad no Communication whatever either with the Bank¬ 
rupts, or their Solicitors. This Part of the first Petition 
therefore fails. The next Object is, that Brown may 
prove under the joint Commission; proceeding on the 
Supposition, that both Commissions are to stand. The 
Question is, whether he has done any Act, binding him as 
an Election to stand as a separate Creditor. Adntitting 
for this Purpose, that by merely taking out a separate 
Commission he has not made such Election, he has gone 
farther: proving his Debt; and causing himself to be 
chosen Assignee under that Commission. Those Acts 
amount to an Election, not to be avoided. 

The Question, whether a second Commission must be 
superseded, or not, depends entirely upon this. under 
which Commission the Property can be most conveniently 
administered. Here it can be administered only under the 
secoQd Commission. The Object of the second Petition 
is to place Mr* Brown in the same Situation under the 
joint Commission, as he stood in under the separate Com¬ 
mission ; in other Words, to confine him to the separate 
Fund. The Great Seal by its dealing with the first or 

second 
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second Commission ought not . to ad^ct the Rights of the 
Parties; especially when those Rights arise out of the Si¬ 
tuation, ill which they have placed themselves. With 
respect to the Costs of superseding the first Commission* 
and of Uiis Application Brown had full Notice, that the 
Docket for the joint Commission was first struck. It must 
he looked at with reference to the Benefit to the Estate; 
and no Benefit could arise by taking out the separate 
Commission. If he thought the second Commission a 
concerted one, he should have presented a Petition to su¬ 
persede it, and have taken out another Commission. He 
has occasioned the Costs; and ought to pay tliem, A 
Creditor cannot proceed both against the joint and sepa¬ 
rate Estate. The Foundation of Brown's Debt is a joint 
and several Bond; and he has a Right to be considered 
under the Circumstances as the separate Creditor of the 
Two Bankrupts, but not as the joint Creditor of both. 
The Cube of Crispe v, Perritt (a) has occasioned great 
Difficulty. The J udges proceeded on the Ground, that a 
Commission is to be considered as an Execution, and uot 
as an Action : but the separate Commission was not a 
joint Judgment; and therefore, though under a joint Judg¬ 
ment the Plaintiff could have several Executions, that 
did not surround the Point. That Case however does uot 
embanass the present; as heieis a joint and several Debt. 
The Order, which the second Petition prays, is not un¬ 
common : there have been many Orders, where the sepa¬ 
rate Commission has been superseded, to transfer tlie 
Proof from the separate to the joint Commission ; con¬ 
fining it to the Fund of the separate Estate. This is 
giving Mr. Brown all the Benefit he could have under 
the separate Commission. 


ISIS. 

Brown, 
E» parte, 
MuN<roN, 
M* parte. 


Sir Samuel Romilltf, in Reply. 

(a) 1 Willts's Rep. 467. 

If 
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BrowN) 
Ejcparte» 
M UNTON, 
Exparie. 



If there were no other than Browv^s Petition, it wonl<{ 
not be a Question of Convenience, M'hich of the Commis¬ 
sions shall stand : the second being a void Commission: a 
* separate Commission previously existing; under which 
Scott had been found Bankrupt. The second Commission, 
as it could not legally be sued out, must be superseded ; 
and your Lordship has no Discretion. If the separate 
Commission were superseded, there would be no Difficulty 
in admitting Broa^n’s Proof under the joint Commission. 
The mere Act of taking out the separate Commission is 
not in itself an Election, precluding that Proof,* and as 
to his farther Acts by proving, and accepting the AppoinN 
ment of Assignee, under it, suppose such a Commission 
taken out by a Person, who was a joint Creditor only; 
acting as he might have done exactly in the same Manner 
as Brown, Every thing, that has been done by him, is 
equivocal; and may be referred either to his separate or 
joint Debt. There is therefore nothing, that amounts to 
an Election. Though the second Commission does not ap¬ 
pear to have been concerted, the Communication, that yiras 
made to Brown was sufficient to excite Suspicion. 


The Lord Chancellou. 

I always felt great Difficulty in understanding the Prin¬ 
ciple, upon which for a long Time a joint Commission and 
a separate Commission were permitted to go on together. 
My Opinion has always been, that, if the joint Commis¬ 
sion was the first, the separate Commission was in Law 
good for nothing; and, if the separate Commission w'as 
the first, the joint Commission was bad (a). Unless 
therefore it was by the Effect of amicable Arrangement, 
to which the Debtors, both joint and separate, lent them¬ 
selves, it is very difficult to conceive how any Person 

(a) Ex parte Martiuj 15 Ves.llA. Ex parte Lees^ 16 Ves. 
472. 


could 



CASES IN CHANCERY. 


65 


could eiFectually proceed at Law under the Second Com¬ 
mission either for Civil or Criminal Purposes. A Com¬ 
mission of Bankruptcy has been often stated to be the 
right'of the Subject; and I do not recollect an Instance]^ 
that the Person, taking out the first Commission, was ever 
n>ade to pay the Costs of superseding it, or that his 


1812. 

Bbowk, 

Ex parte, 
Munton, 

Ex parte. 
Commission of 


Costs were refused to him, unless it was taken out against Bankruptcy the 


good Faith: that is, by counteracting an Endeavour to Right of the 


produce an Arrangement without a double Expeuce. Subject. 


It is not enough here to sa}', that this Petitioner, who 
has the legal Commission, can lose the Benefit of it; un¬ 
less, as it seems to bo admitted, he is indemnified against 
the Costs of the Supersedeas r also, having got the valid 
Commission in his Hands, he was nut bound to come licre 
to supersede his own Commissiun: much less, when it 
seems to be conU nded, that, if his Commission is super¬ 


seded, and aJbrtiari if superseded at his own Request, 
he must be considered as having made his Election; and is 
to have his demand transferred as against the separate Difficulty from 
Estate of ScoU under the joint Commission. The Dilli- the Decision 
culty I have always felt upon the Case of Crispe v. Per- {Crispe v. Per- 
ritt (a) is, what was to become of the Demand against rUl)y that a se- 


the other Persons. Under a joint Bond an Action might 
be brought against both : under a joint and several Bond 
the Obligee, though he might have several Executions, 
could not bring a joint, and also Two several. Actions. 
The great Difficulty, what was the Effect of that Com¬ 
mission as to the Tw'o Partners, who were not the Objects 
of that Commission, was. entirely overlooked. That Dif¬ 
ficulty however does not occur here; as thik Creditor 
might by virtue of his separate Security prove against 


partite Com-, 
mission of 
Bankruptcy 
may issue upon 
a joint Debt j 
with reference 
to the other 
Partners. 

Under a joint 
and seven'll 


(tf) 1 WiUes's Rep. 4-67. 1 Cooker Bank. Law, Ed. 6.20. 


Bond the 
Obligee, 


though he might have several Executions, c >uld not bring a joint and 


also several Actions. 


- VoL. L 


F 


either j 
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1 » 12 . 

Brown, 

Eof parte. 

MUNTON, 

Ex parte. 
Difficulty of 
considering' a 
Commission of 
Bankruptcy as 
an Execution 
in a strict 
Sense. 

Consequence, 
of superseding 
a Commission 
of Bankruptcy 
all falls with it. 


either ; under all the Difficulty however of considering a 
Commission of Bankruptcy as an Execution in a strict 
Sense (1): but it is not to be contended, that this is an 
^Election by this Creditor ; unless he is to have the whole 
Benefit of what he elects to do. lie has the valid Com¬ 
mission; and, if the valid Right, which he has, is to be 
removed, that is for the Benefit of all the Creditors; 
and must not be at tlic Expence of him, who has the valid 
Right; which cannot be taken from him; unless he 
chooses to rclinquisli it. It is said, the Transfer of his 
Proof as against the separate Estate of Scott is no Injury: 
but, a Commission being superseded, all falls with it; and 
that is a Course 1 have no Right to adopt, except for the 
Benefit of all the Creditors. 


If therefore this separate Commission is to be super¬ 
seded, it must be upon an Understanding, that he is to 
have all the Rights of a joint and separate Creditor; and 
it must be accompanied with an Order, that he shall prove 
as a joint Creditor ; if he thinks proper. As to the Costs, 
the Petitioner must have the Expences of superseding the 
Commission, whether in* the Form of a Petition or a 
Writ. With regard to the rest, he seems in that Conver¬ 
sation to have had some Reason to believe, that the joint 
Commission was taken out upon a concerted Act of Bank¬ 
ruptcy: but it proves not to be so; that there was no 
Collusion : as to that therefore there must be no Costs. 


(1) A Commission of Bank¬ 
ruptcy dlfferfl from an Execu¬ 
tion in vesting all Rights and 
Possibilities of the Bankrupt: 


the latter passes only what 
the Sheriff seizes, 2 Ves. jun. 
08. See 3 Ves. 239. 7 
408. Post, 3 Vol. 107. 


FOX 
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FOX, Ex parte. 


T he Petitioners, having applied for a Patent in re¬ 
spect of certain Improvements in Steam-Engines, 
a Caveat w'as entered under an existing Patent; from 
which, it was alledged, the new Patent was borrowed; and 
with which it would interfere: the Affidavit of an En¬ 
gineer stating, that they were not the same, nor in any 
Respect resembling each other. 


Sir Samuel Romitty, and Mr. Johnson, in support of 
the Petition. 


Mr, Hart, for the other Patentee. 


The Lord Chancellor. 

I take it to be clear, that a Man may, if he chooses, 
annex to his Specification a Picture, or a Model, descrip¬ 
tive of it: but his Specification must be in itself sufficient: 
or, I apprehend, it will be bad. If the Petitioners have 
invented certain Improvements upon an Engine, for which 
a Patent, had been granted,and those Improvements could 
not be used without the original Engine, at .the End of 
Fourteen Years the Petitioners could make Use of a Pa¬ 
tent, taken out upon their Improvements ; though, before 
that Period expired, they would have no Right to make Use 
of the other’s Substratum. At the End of that Time the 
Public has a Choice between the Patents. My present 
Opinion is, that this Patent must go: but 1 will read the 
Affidavits, and see the Parties, and their Models. 


F2 


The 


Lincoln’s 
Inn H^L^i. 

1813, 

Dec. 8, 9. 

Patent granted 
for an improved 
Steam-Engine j 
as not infring¬ 
ing upcfli an ex¬ 
isting Patent. 

If the Im¬ 
provements 
could not be 
used without 
the Engine, for 
which a Patent 
had been 
granted, they 
must wait the 
Expiration of 
that Patent. 

No Costs, 
where tlie Ca¬ 
veat was not 
unreasonable. 
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Fox, 
Ex parte. 
Dec. g. 


The Lord Chancellor. 

This is a very difficult Subject to deal vith: but upon 
not an inattentive Consideration 1 tliink, I am not justi¬ 
fied in wiUi-iiolding this Patent. I do not like to give 
Costs in a Case of this Kind. I cannot say, the Jealousy 

i 

on the other Side was unreasonable. 


Lincolk’s 
Inn Hall. 
1812 , 
Dec, 10. 


GOURLAY r. THE DUKE OF SOMERSET. 


An Injunc¬ 
tion, though 
not to be con¬ 
tinued with a 
View to speci¬ 
fic Perform¬ 
ance of an 
Agreement to 
grant a Lease, 
if'under a 


O N the nth of Mtnjf 1809, a written Agreement was 
entered into between the Plaintiff and the Defend¬ 
ant ; whereby the latter agreed to let to the former a cer¬ 
tain Farm, called Deptford Farnij by a Lease from the 
lOlli of October then next for Twenty-one Years ; and to 
allow the Plaintiff of200, and such farther Sura, as the 
Defendant should upon Inquiry find proper, and neces¬ 
sary, for the Purpose of putting the Buildings in Repair, 
and making necessary Aherations, and Improvements; to 


Clause for Re¬ 
entry the Lease* when granted, would be at an End by the Tenant’s 
Acts, was maintained upon undertaking to give Possession, when re¬ 
quired by the Court, and paying the Rent due, by Vi^aiver of the For¬ 
feiture, if incurred: viz. distreining for subsequent Rent. 

Whether, even without a Right of Re-entry the Court, seeing a gross 
Case of Waste and Breach of Covenant, not to be indemnified by Da¬ 
mages, would leave the Tenant to Law, refusing Relief, Queere. 

Under a Right of Re-entry upon under-letting an Advertisement 
does not work a Forfeiture; but was made the Ground for imposing 
Terms. 

Refusal of Tenant to execute a Lease tendered, as satisfied with, not 
as repudiating, the Agreement, is no Ground for refusing him a spe¬ 
cific Performance. 


be 
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be first approved by the Duke« or his Agent. The Plain¬ 
tiff agreed not to plough or break up certain Lands; and 
to cultivate in the most approved Manner. He was to 
be at Liberty to carry off the Hay and Straw upon Con- " 
dition of returning Two Loads of Manure for every Load 
of Hay or Straw taken oflF; but was not to let, set, or 
assign over, the Premises, without first giving or procur¬ 
ing a good and sufficient Security to the Satisfaction of 
the Defendant for Payment of the Rent and Perform¬ 
ance of the Covenants : and it was also agreed, that a 
Lease and Counter-part should be preparedand executed 
by the Parties; which should contain all such Conditions, 

I 

Reservations, and Agreements,with respect to Cultivation, 
and the Manner, in whichjhe Farm should'be left, “ and 
“ all such usual and proper Conditions, Reservations, and 
“ Agreements, as shall be judged reasonable and pioper 
" by Jo^n Gale, of, &c. Land-Surveyor ; and in case of 
** his Death by some other proper and c<}mpetent Person 
“ to be mutually agreed upon by the said Parties."^ 


1812 . 

GouaiiAY 

V. 

The 

Duke of 
Somerset. 


On'tbe 10th of October, 1809, the Plainlilf was jmt in 
Possession of the Lands ; and afterwards of the Build¬ 
ings. Disputes arising between the Parties, and the 
Defendant having served jh^^ Plaintiff with a Notice 
to quit the Farm in October, 1S12, the liill w'as filed; 
praying a specific Performance; and Compensation for 
not having Possession of the Buildings on the lOth of 
October, 1809; and an Injunction to restrain the Defend¬ 
ant from proceeding at Law. 

The Answer, admitting the Agreement, alledged speci¬ 
fic Instances of improper Cultivatfon of the Farm on the 
Part of the Plaintiff; and stated, that the Defendant had 
caused a L6ase to be prepared conformably to the Agree¬ 
ment; which Lease was executed by the Defendant 
on the 25th of October, ISII; and the Lease and a 

F 3 Counter- 



70 

]ai«. 

GotritLAT 

». 

The 

Duke of 
SoSfEBSBT. 
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Coanter-part were tendered to the Pluntiff; who was 
required to accept the Lease^ and execute the Counter¬ 
part ; which he refused to do; acknowledging that he had 
* not read the Lease: but stating, that he considered the 
Agreement sufficient for him. 

The Answer also alledged Waste by die Plamtifrin 
cutting Timber, digging Chalk, and pulling down the 
Buildings, and conirerting the Materials to his own Use; 
that the Plaintiff had let off Part of the Farm widiout the 
Defendant's Consent; and that on the iQth of October^ 
1812, an Advertisement appeared in the Salisburi/ Paper, 
whereby the Plaintiff advertised to take in, to winter upon 
Turnips and Hay upon Deptford Farm,500 or 600 Sheep; 
that from Lady-day next the whole of the above Farm 
would be let as a Sheep-walk; and that a Lease of it 
would be granted for a Farm, with no Restriction as to 
folding; all which the Defendant insisted were Breaches 
of the Agreement between him and the Plaintiff. 

An Injunction having been obtained, the Defendant, 
upon putting in his Answer, obtained an Order for dis¬ 
solving the Injunction Nwi. 

Sir Samuel Rorniily, and Mr. Joseph Ma/rtirif for the 
Plaintiff. 

Three Objections are taken by the Defendant against 
the Specific Performance, which this Bill prays. First, it 
is alledged, that the Plaintiff has not used the Farm in an 
husband-like Manner. There is no Proviso to make the 
Lease void on that Account: and there are Covenants, 
on which the Defendant may proceed, if he is injured. 
The next Objection is, that the Plaintiff is about to un¬ 
derlet ; but the Agreement gives him in Terms the Liberty 
to do so; requiring only, that he diall first enter into 

sufficient 
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sufBeieDt Security fear the Rent and Periormance of the 
Covenants. Hie third Objection is, that a Lease has 
been tendered to the Plaintiff; and he has refused to exe¬ 
cute it. That affords no Ground for turning the jpiaiutiff* 
out of Possession; as he has not waived or abandoned the 
Agreement: on the contrary the Reason given, that he 
considered the Agreen^t sufficient for him, shews his 
Intention to stand by and affirm it. If this could amount 
to a Waiver, the Defendant must have accepted it, as 
such: but he has since done Acts, affirming the Tenancy; 
distraining for Rent subsequently due. 

Mr. Hartf Mr. Bell, and Mr. Heald, for tlie De¬ 
fendant. 

If a proper Lease be tendered to a Party, which lie 
refuses to execute, he cannot come into a Court of Equity 
for the specific Performance of a Contract for that L^iase. 
This Court exercises a judicial, though not an absolute 
and. uncohtrouled, Discretion in decreeing specific Per¬ 
formance. This is not a Case for that Decree : a Tenant, 
pulling down Buildings, cutting down Trees, digging 
^ Chalk, &.C. is not entitled to Favor, and the extraor¬ 
dinary Aid of a Court of Equity. This is an Attempt to 
take from the Arbitrator the Power to decide upon the Co¬ 
venants of the Lease; and to give it to the Master. Tlie Re¬ 
fusal of the Plaintiff to execute w’as a Refusal to abide by 
the Terms of the Lease. Refusing to sign the Counter¬ 
part, he disclaimed that Contract, of which he now seeks 
a specific Performance. If the Agreement had been 
executed, the Defendant would have had a Right to enter 
for the Forfeiture, incurred by, not merely permissive, but 
wilful, Waste. The Court would not have relieved against 
that Forfeiture; and why is the Tenant in a better Situa¬ 
tion ; having a Contract merely executory ? 

F 4 


1812. 

Gourlat 

tf. 

The 

Duke, of 

SOMEaSXT. 


Sir 
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1814 . 

G(w»lay 

V* 

The 

Duke of 
SotiBBSET. 


Sir Smtitel Romiii^, in Reply; 

»r‘ 

The Answer imports merely^ thet the Defendant’s Agent 
drew the Lease; and^ if it really contained a Clause of For*> 
feiture, the Plaintiff might have objected to it. Until ap¬ 
proved by Gale. The Court has never dissolved an In¬ 
junction against turning a Tenant out of Possession, for 
Acts, which would be a Breach of Covenant, unless it was 
perfectly clear, that the Lease, if granted, would be at an 
End, by a Clause of Re-entry. Much of the Waste com¬ 
plained of is equivocal; and, as to carrying off the Hay, 
he has a Right to do so; taking care to return the Dung. 
No Authority has been cited to prove, that a Tenant’s 
Refusal to execute a Lease, supposing him wrong, shall 
affect his Right to a specific Performance. The Cases, in 
which it has been refused on that Ground, have proceeded 
upon this; that the Refusal was an actual Repudiation 
of the Contract; conclusively putting an End to it. The 
Advertisement, which is imputable to the Warmth, arising 
from these Disputes, cannot have th,e Effect of a For¬ 
feiture. 


The Lord Ch ancellok, 

Dec 10. With regard to the Habit of this Court continuing an 
, Injunction, where a Farm has been held, and treated, in a 
grossly unhusbandlike Manner, and where there W'ould 
have been a Right of Re-entry in the Lease, if a Lease 
had been executed, 1 have said, and I think that Right, that 
I would not continue an Injunction with a View to a spe¬ 
cific Performance, which, if the Agreement was specifi¬ 
cally performed by executing a Lease, would have been 
put an End to by the Clause of Re-entry, that must have 
been introduced in that Lease. That however does not 
apply to this Case; as, if the Execution of a Lease, of 
[ 73 ] Date as the Agreement, should be now directed^ 

intermediate 
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intermediate Acts haying passed which would amount to 
a Waiver of the Forfeiture* diis Court, decredug a spe¬ 
cific Performance, would not allow the Landlord to take 
Advantage of the Fact, that the Lease bcffe Date, before* 
it was actually made^ and exclude the Tenant from the 
Benefit of the Circumstance of Fact, which would have 
been a W aiver of the Forfeiture at Law. 


1012 . 

OoTmiM 


' V, 


The 

Duke of 
SOHSRBET. 


1 will not undertake to say, whether there have been 
such Caaes as are alluded to; much less, that there never 
will be such a Case: where, even if no Right of Entry 
was to be introduced under an Agreement for a Lease of 
a Farm, yet the Court, seeing a gross Case of Waste, 
which will in all Cases be a Forfeiture of the Place 
wasted, considerable, or not, and gross Breaches of Co¬ 
venant, that could not well be indemnified by Damages, 
would leave die Tenant to Law, and grant no Relief 
here (i): but it is very difficult to raise that Sort of Case 
from these Circumstances. 


If there was a Right of Re-entry for under-letling, the 
Advertisement would not amount to a Forfeiture. 1 can¬ 
not carry what passed upon the Non-Executipn of the 
Lease to the Extent, that it is an Answer to the Bill for 
a specific Performance; as 1 agree to the Distinction, 
that the Refusal to execute the Lease must be a Refusal 
to stand by the Agreement; and, if it goes no farther 
than that the Man thought the Agreement as good a 
Lease as lie could have, as he well might consider the 
Agreement of the Duke of Somerset, that does not amount 
to a Declaration, that he never would execute a Lease; 
and cannot be considered as repudiating the Agreement, 
with which he declares himself satisfied. 

As to the Advertisement, I cannot continue the Injunc- 

(1) Lovat V. Lord Itanelagh, Dennett, 9 Mod. 22. 

Post, 3 Vol. 24. Dcscarlett v. 
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18^ tiota btt upon the Terms of the Teoant’s imdertaking to 

QaaaeLA’t deS'ver Possession, when required by diis Court; with a 

o. general liberly to apply for tbat Purpose; and upon pay- 
The the Bent due. 

Duke of 
SouasxT. 


Lincoln’s 


Inn Hall. 
.1812, 


Dec, 12. 


GARDNER, Eic parte. 


Separate Com¬ 
missions of 
Bankruptcy 
against Part¬ 
ners, taken out 
by a joint Credi¬ 
tor on the same 
Debt, and on 
tiie same Day; 
immediately af¬ 
ter Dissolution 
of the Partner¬ 
ship ; and no 
separate Credi¬ 
tor appearing. 

A joint Com¬ 
mission having 
issued, and the 
petitioning Cre¬ 
ditor under the 
separate Com¬ 
missions refiis- 


O N the 26th of Novemberf 1812, a separate Com¬ 
mission of Bankruptcy issued against London, as 
Partner with ChUds; and on the same Day a separate 
Commission issued against Childs, as Partn^ with Lem- 
don. Both Commissions issued upon the Petition of 
Maxwell and Dixon, as Partners, upon a joint Debt, 
due to them by the Two Bankrupts. 

On the 4>th of December a joint Commission was taken 
out against Landon and DLron, upon the Petition of joint 
Creditors to the Amount of £2814 :2s :5d, in respect 
of certain Bills of Exchange. Upon the Opening of 4he 
joint Commission the petitioning Creditor's Debt and the 
Trading were proved; but the Commissioners, not being 
satisfied as to the Act of Bankruptcy, directed Afo;m>e//and 
Dixon, and also Hodges, the Clerk of the Bankrupts, to be 
summoned. Maxwell accordingly attended on the 5 th of 
December, and, being required by the Commissioners to be 
sworn for the Purpose of being examined touching any 
Acts of Bankruptcy committed by London and Childs, 


ing to disclose the Person, who proved the Act of Bankruptcy, the 
Lord Chancellor, inspecting the Proceedings under the separate Com¬ 
missions, ordered that Person to attend the Commissioners under the 
joint Commission at the Peril of Costs. 


refused 
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refused to tidce the Oatb,^r to be exainmed. At first 1812. 
public Meeting under the separate Commissaons no sepa- ' 

rate Creditor proved aity Debt: the only Debt proved be- Expatte. 
ing thatof ATooiee^and Diwcn, amounting to <^430. The 
separate Debts were inconsiderable: but the joint Debts 
exceed «^5o6o. 

f 

The Petition, presented by the petitioning Creditors 
under the joint Commission, prayed, that the separate 
Commissions may be superseded eitiier at the Cost of the 
petitioning Creditors, or of the Estates; that Mctxwell 
may be ordered to attend the Commissioners at the next 
Meeting, to be held under the joint Commis^n; in order 
to be sworn and examined before them; and that in 
the mean Time the Choice of Assignees and all farther 
Proceedings under the separate Commissions may be 
stayed. 

By the Affidavit of Idindm it appeared, that on the 
18th of Novemberf 1812, he and CMlds dissolved Part¬ 
nership, and that the Dissolution was advertised in the 
London Gazette on the 2l8t. By the Affidavits of Mamoell 
and Landon all Collusion with each other was denied. 

Sir Samud Rormlf;^, and Mr. Hecddf in support of the 
Petition. 

The separate Commissions are friendly; and were taken 
out on a concerted Act of Bankruptcy. The Bankrupts 
W'ere not separate Traders: nor have they any separate 
Estates. The Commissions were both taken out on the 
same Day; by one and the same joint Creditor; on the 
same Debt; mid, whether they were concerted, or not, a 
joint Commission ought to have been taken out. If, as 
taken out on a concerted Act of Bankruptcy, these two 

« first 
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are bad, that Act of Bankruptcy'would 
GUaumbu, support any other Commission. 

B^parte* 

< ^ * Mr. Hartf and Mr. CuOm^ against the Petition. 


The Suggestion, that the separate Commissions were 
taken out on a concerted Act of Bankruptcy, is positively 
denied by the petitioning Creditors and the Bankrupts. 

The Bankrupts having dissolved their Partnership, it 
was thought, that separate Commissions must be taken 
out. These Commissions were taken out in the Exercise 
of that Right, which as a Creditor the petitioning Credi> 
tor possessed. In all the Cases of Applications to su¬ 
persede separate Commissions, in order to make way for 
a joint Commission, the Act of Bankruptcy has been 
proved under the joint Commission; and that Commis¬ 
sion has been in force. The petitioning Creditor under 
the separate Commissions had a Right to resist any Exa¬ 
mination, which might tend to invalidate those Commis¬ 
sions ; and was justified in suing them out, by the Appre¬ 
hension, that the Bills, held by the Petitioners, were Ac¬ 
commodation Bills; which would not be so strictly in¬ 
vestigated under a joint Commission. The Commissioners 
have no Jurisdiction to examine a Person, not to prove 
an Act of Bankruptcy, but to give hearsay Evidence, that 
some other Person had said, he could prove one. 

Sir Saimel Kcmillyy in Reply. 

< 

This Petition brings forward a Proceeding, never be¬ 
fore witnessed: Two separate Coiiimissioiis taken out on 
the same Debt in the Course of the same Day. It seems to 
• have been considered important, diat these Creditors, re¬ 
presented as holding Accommodation Bills, should not 

vote 
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vote? in the Choice of the Assignees: but this amounts to 
an Exclusion of all the joint Creditors, except the peti¬ 
tioning Creditors under the separate Commissions (a), 
and, as it happens, that there are in the present Instance 
no separate Debts of any Amount, it comes to this; 
that the petitioning Creditors under the separate Com¬ 
missions will name themselves Assignees; as no other 
joint Creditor can vote in the Choice. If the two sepa¬ 
rate Commissions are superseded, the joint Commission 
mtist stand. The Commissioners have a Right to call 
before tliem the petitioning Creditors under the separate 
Commissions; and though we are not endtled to see the 
Proceedings, your Lordship will for the Furtherance of 
Justice inform us, who is the Person, who can prove an 
Act of Bankruptcy. 


I&t2. 

GAKl>NCa> 
Ejf parte^ 


CHANCliLLOn. 

This is upon the Face of it a ^ery singular Pro¬ 
ceeding ; of which 1 do not recollect an Instance: 
Two separate Commissions taken out by the same joint 
Creditor, for the same Debt, on tbe same Day ; *and 
upon the Proceedings there is some Ground for what 
has been said; that those, who were to support the Pro¬ 
ceeding, had a Fancy, that they must prove tliem sepa¬ 
rate Traders. There is nothing in either of the Depo¬ 
sitions at first about separate trading: but the Deponent 
says, they dissolved Partnership on the 21st of November ; 
and then in each Deposition is inserted what was not there 
originally, that each of the Partners .has since carried on 
a separate 'Blade: but they forget the original Deposition ; 
proceeding to state, that upon the said 21st of N&vewber 
they did give their Cleric Directions to deny them. No one 
called until the 23d; and upon a Denial on that Day the 

(tf) Ex parte Ackerman, Tmtet, ly, Vee. 247. 

14 Ves. 604. Ex parte De 

Commissions v 





1812. 

GABJDNB'Ri 

. Ex parte* 


Lincoln’s 
Inn Hall. 

1812, 

Dec. 14. • 

Order, that 
Defendant, 
a Prisoner in 
Newgate under 
Sentence for 
Forgery, being 
brought up for 
Want of An¬ 
swer, should be 
tiurned ov» to 
the Fleet; and 
then carried 
back to New¬ 
gate with his 
Cause. 
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Commissious were taken out; and the Denial proved by 
their‘^ierk on the 27th. 

* No one recollects an Instance of such Commissions. 
There is no Reason for then^; as not a single separate Cre¬ 
ditor has appeared. The Effect of these separate Commis¬ 
sions is. that every joint Creditor, eacept him, who has 
taken them out, will be excluded. The only Hesitation 
therefore, that I have about finally disposing of them, is, 
that it is premature; until they are declared Bankrupts 
under the joint Commission: but I shall order Webh^ the 
Clerk, who proved the Denial, to attend the Commis¬ 
sioners for that Purpose; and, if he does not attend, I 
will make him pay the Costs of not attending (a). 

(a) Er parte Lttndi 6 Ves, 781. Er parte Higgins, 11 Ves. 8. 


MOSS V. BROWN. 

T he Defendant, being a Prisoner in Newgate, suf¬ 
fering the Sentence of the Court of King'‘s Bench 
upon an Indictment for Forgery, was brought up for 
Want of an Ansu'er. 

Mr. Shadwell, for the Plaintiff, moved, that the De* 
fendant might be turned over to the Fleet i and that he 
might then be carried back to Newgate with his Cause; 
and mentioned the Case of Bowes v. The Countess of 
Strathmore (a), as justifying the Application. 

‘ % 

The Lord Chancellob made the special Order in the 
Terms of that Case. 

(a) 2 Dickens, 7H. Erringion v. Ward, 8 Ves, 314 (1). 

(1) Thomas v. Jones, Nets, Rep. 50. Moss v. Brown, Postt 306. 

BUTCHER 
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I8l2. 

Feb, 8,10. 

• April 27. 

BUTCHER w. BUTCHER. L ^ 

GOODAY V, BUTCHER. i‘. 

A PETITION of Appeal was presented from the 

Decree, pronounced at the Rolls (a); establishing _£200 Stock 
the Appointment; except as to the Grandchildren; as tc( ^ * 

whom it was declared void. unequal Pro-' 

■ ' - portion of the 

Mr. Richards, and Mr. Trmer, for the Appellants. Fund, held not 

illusory. 

It is unnecessary to go through all the Cases upon this The Question, 
Subject; which were so fully considered in the late Case, whether an Ap- 
Baa V. Whitbread (b). In supporting this Appeal we pointment is, 
have the Satisfaction of not contending with the Judg- or is not illu- 
ment of the Master^ of ffie Rolls, upon the Question, sory, must be 
whether this Appointment is illusory; as that Question determined 
was not decided at the Rolls ; and comes on now, as if the Cir- 
the Cause had been originally heard by your Lordship, cw^st^^ces of 
The Ground, taken by the Master of the Rolls, is, that pase» 
he will not go farther than actual Decision has gone; and, to a 


unless an Instance could be produced, in which the Sum 

. tion: the 

of c£ 100 had held an unsubstantial Appointment, he 

(a)9f^«.382. (bj 10 Ves, 31. 16 Fes. ever large the 

15, Terms, being 

in some Degree 

coupled wkh a Trust; but an equal Distribution is not required: nor 
any Reason for the Inequality j unless a Share is dearly unsubstantial. 

Under a general rower of Appointment among all the Children by 
Deed or Will from Time to Time, &c. in defbult of Appointment, 
equally at Twenty-one, &c. the Death of one above that Age does not 
prevent an Appointment to the Survivors. 

Appointment void as far as it exceeds the Power: viz. to Grandchildren 
under a Power to appoint to Children. 


w'ould 
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1812. 

BirTCHEB 

V. 

Bvtchxb. 

Goodat 

w. 

r 

Bvtcber. 


would not hold it unsubstantial in this Case. That your 
Ijordship considered as not being the cori^ct Principle; 
but that, whenever the Question anses, however dilhcult, 
* the Court must determine it; and go into all tlie Circum¬ 
stances. Upon the Result of all the Authorities a Power 
of Appointment is considered as in the Nature of a Trust, 
according to the Intention of the Author of tW Power, 
for the Family of the Person, wlio is to exercise it: a 
substantial Part must be given; amounting in some way 
to a Provision : otherwise it is illusory. The Question 
therefore is, whether a Provision has been made for these 
Children. It is impossible, that ji^‘200 Stock can be re¬ 
presented as a Provision. Mrs. Jiulchcr conceived her¬ 
self at Liberty not to provide for them; assigning, as a 
Reasoif, the Disobedience of some: no Instance appear¬ 
ing ; except the Institution of u Suit, in which the Costs 
of all Parties were directed to be paid out of the Fund. 
During her 1 nfe she made very considerable Advances to 
some of the Children; but gave nothing to Mrs. Gooday, 
except this trifling Fund by the Will, The Court must 
say, whether this Division, in so great a Disproportion, 
is such as the Authors of the Power intended. It may 
be represented, that the Consideration for this Settlement 
was visionary ; the Will of Ives, Mrs. IBnilcher's Father, 
not being found: but the Intention of Pickering and Par- 
tmgton, the Devisees in Trust, and the Authors of this 
Settlement, was to provide, not only for her, but for her 
Children; and the Object of that Arrangement, into 
which she came, was to guard against her Partiality and 
Caprice. Upon all the Circumstances, and die relative 
Situation of the Parties, the Court will consider this as 
not a substantial Part of this Trust Fund: not a Provi¬ 
sion } that the Appointment is not substantially executed; 
and is therefore illusory. 


Sir 
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Sir Arthur PiggoU, and Mr. WethereU^ Sir Samuel 
PomiUy, and Mr. Grimwoodf in support of the Decree. 

A Variation o^ this Decree Would be a most impro!!^ 
vident Interference of this Court with the Discretion of a 
Parent. The Appeal comes in no reasonable Time; 
after the Decree has been carried into Execution; except 
as to the Provision for the Lunatic ; all the other Funds 
distributed ; and the Interest of that only remaining Fund 
has been applied for Eight Years in the Lunacy for her 
Maintenance. This Appeal is a Speculation ; proceed¬ 
ing upon a Misconception of the Case of Bax v. 
bread; where your Lordship, affirming the Decree, did 
not think ht to hold, as an abstract Proposition, that any 
nunjierical Calculation could be adopted as the Rule. 
This is a very peculiar Settlement. The Funds, which 
are tlie Subject of the Power, must be considered as the 
Property of the Mother, however derived; whether by 
the Will of her Parent; or the Want of a Will; or the 
Effect of the Act of PicJcerifig and Partington ; it was 
her Property: they had conveyed to her: atid she was 
treated as a Feme sole: no Interest whatever being given 
to her Husband; not even in the FI vent of his surviving; 
no Discretion over his Children beyond what he necessa¬ 
rily had by Law. A Power is given to her alone of pro¬ 
viding for Children on Marriage, or otherwise advancing 
them. So the Powers to raise of4000, and o£’(5000, for 
such Persons as she should appoint, not confined to Chil¬ 
dren, are given to her alone. So other Powers over 
Freehold Estates, and the personal Property, are given 
to her; excluding her Husband from all Concern in the 
Property, and all Management of the Family. 

There must have been Reason for all this. This Settle¬ 
ment, reciting die Will of Ives; that it had not been 

VoL. I. G found; 


81 

1812. 

WV*.! 

Butcher 

a. 

Butcher. 

Gooday. 

V. 

Butcher. 



CASES IN CHANCERY. 


&2 


J8!2. 

lJuTCHER 

l>. 

Butcher. 
. Gooday 

V. 

Butcher. 


found; but that Pickering and Partington^ being willing 
under J.he Circumstances to assign all the interest they 
would have taken under that Will, had conveyed and as¬ 
signed to Mrs. ButcJicr; and that, after her Interest was so 
secured, the Will was found; has a very important Qualib- 
cation with regard to Children by a future Husband ; that 
she shall not appoint to any Child by any future Husband 
more than Onc-half of that residuary Personal Estate. This 
shews the Object. Tiic Inference is, that the Intention of 
this Parent, and these Trustees Pickering and Partington, 
was, that without that Restriction she might have appoint¬ 
ed more than One-half of the Residue to an only Child by 
a future Husband, If they were to take in any Way, ap¬ 
proaching Equality, a Provision, if that is to be understood 
as what wdll provide a Subsistence in Life, where was tlie 
Necessity for that Restriction; if she was intended so to 
execute her Pow ei s, as this Appeal contends ? In the Face 
of this most important Piovision, shewing the Inteutiom 
that her Pow er of Distribution was confined only by this 
Limitation, that if she had Twelve Children by her first 
Marriage, and only one by a Second, she might give One- 
half to that only Child, distributing the other unequally 
among the former Class of Children, can it be maintained, 
that her Discretion is destroyed ; and something is to be 
substituted, so arbitrary as the Discretion of this Court 


Whatever Opinion the Court may adopt, as an abstract 
Rule, it will not, under all the Circumstances of this 
Case, interpose. Many Years ago, long before the Date 
of the Will, some of these Children received different Sums, 
upon Marriage, or otherwise for their Advancement in the 
World. Will the Court recal those Advancements? Your 
Lordsliip’s Doctrine in Bax v. Whitbread, properly un¬ 
derstood, is that each Case must depend upon its particu¬ 
lar Circumstances. Lord Alcanhy in Spencer v. Spen~ 
' ccr^ 
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cer (a) expressed his Regret, that the Rule had got into 
the Court; and said, he would not extend it, but would 
get out of it, where he could; which is the Result of 
the Judgment of the Master the Rolls upon this 
Case : the Difference being in Expression rather than in 
Substance; and that corresponds with jour Lordship’s 
Opinion in Bax v. Whitbread; that the Court has under¬ 
taken this Discretion ; and cannot adopt any/positive Rule 
of arithmetical Calculation ; holding that not a Case for 
the Interposition of the Court. The Cases of Appoint¬ 
ments set aside as illusory, are, where something was given, 
so trivial, as to be mere Evasion : a Guinea for Instance : 
perhaps Five Guineas. All the Observations, made in this 
Case, are applied to one only of these Children, Mrs. 
Gooday: the only one,, who received nothing but this 
i?200 Stock. A Proportion of that Amount has never 
been considered illusory : and, if it was less, the Court 
would feel the Reluctance, expressed in Kemp v. 
Kemp (b), to interpose in a Case of such Difficulty and In¬ 
convenience ; whhre the Effect must be to undo all, that 
has been done ; with regard to the Lunatic, as well as the 
others; reducing her to her original Share of the whole of 
this Fund; the Amount of which has been exaggerated ; 
and does not exceed 11,000, Can the Court act with 
Success upon a Comparison of the Wants of the different 
Children f In Alexander v, Alexatider (c) an Appoint¬ 
ment of <P100 was supported; though <£*1200 would have 
been the equal Share. The Master of the Rolls in his 
Judgment upon this Case proceeds in some Degree, but 
not entirely, upon the Proportion. If <£*100 is illusory, 
what Sum can be stated as substantial ? That Question was 
asked, but not answered, at the Rolls; and it is upon 
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those, who impeach the Appointment, to state the aritli- 
metical Proportion, that will secure, or destroy, the Ap¬ 
pointment ; to draw the Line between Shadow and Sub¬ 
stance; and to lay down in Terms defined and intelligible 
a practical Rule. If the Opinion as to the arithmetical 
Proportion, expressed by the Master the Itolls, may be 
characterized as bold, it will relieve the Court from the 
insuperable Difiiculties, in which it has been so long 
involved. 


Upon what Principle can the Court now say, the Mother 
was bound to give a larger Sum to this Daughter, a mar¬ 
ried Woman? All the Children had beenmaintaitied bv 

¥ 

her. Circumstances may be imagined, which, expressing 
her Sense of their Conduct in general Terms, she could 
not bring herself to state more particularly. Her Discre¬ 
tion is given in the largest Terms; “ subject to such Pro- 
visoes, Conditions,"’ Sic.; under which she might limit 
to a Child, so as to determine upon Bankruptcy; and pre¬ 
vent his taking an absolute Interest. All the Cases, im¬ 
posing the Necessity of giving a substantial Share, have 
the Qualification, that a Reason may justify the Inequality. 
The very Object of such a Power is to enable a Parent to 
make a Provision for the Children according to their Cir¬ 
cumstances, and such Events as the Lunacy in this In¬ 
stance. 


Mr. Richardsj in reply. 

« 

The Principle of this Decree is, that, as there is no In¬ 
stance, that the Sum of jflOO has been considered illusory, 
it shall not be considered so in this Case. For the PuT- 
pose of trying that the Fuud may be supposed to be of 
Fifty Times the Amount. The Doctrine, as laid down by 
your Lordship in Bax v. Whitbread^ is, that this Sort of 

* Power 
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Power is not coiisidere<l in a Court of Equity a luere 
Power; as it is at Law: but the whole Series of Autho¬ 
rity in this Court from the Time of Lord Nottingham lias 
been, that it is a Power, connected with a Trust for tliib 
Benefit of all the Objects ; each of wirom must have a 
substantial Share; and what is a substantial Share must be 

decided by the Court. 

< 

Tliis cannot be considered a voluntary Settlement: but, 
admitting it to be so, the Instant the Settlement was made, 
and the Trust created, whether before, or after, Marriage, 
it is the same as between Parent and Child ; though not 
with regard to the Interests of Strangers, under the Sta¬ 
tutes of Elizabeth (a). She took the Power by the Dona¬ 
tion of these Persons, IHcherhig and Partington; stand¬ 
ing in loco Parentis. The Fund was their Bounty to 
her, and her Children; and their Intention, that she should 
execute her Power honestly and fairly, being expressed, 
she had no Right to appoint so as not to give a substantial 
Share to each. An ample Provision aliunde might, 1 
admit, be a Reason: but it is not clear, that the Couit 
would permit Evidence of the Child's Misconduct to be 
produced. It has been denied; and with Reason; fjoHi 
the Danger of letting in such Evidence; ransacking the pri¬ 
vate History of a Family fur such a Purpose. The Ef¬ 
fect would be that any Parent would have tlie Power to 
give almost the whole Property to any one Child; and 
from the worst Motives. The Court would not eudure a 
Parent, committing a !braud; and using this Pretence to 
colour it. 

Upon the Authority of Betx v. Whi^read, and all the 
preceding Cases, the Principle of this Decree cannot be 
iiiaintaiiied ; and this Share must be considered illusory ; 
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not sufficients^ se; and bearing no just and reasonable 
Proportion to the Remainder of the Fund; therefore notin 
the View of a Court of Equity an honest Execution. One 
<ff these Children was certainly an Object of great Com¬ 
miseration : but that will not excuse Injustice to the others' 
This is not a Question of Feeling; but depends upon a 
Rule of equitable Justice: which cannot be affected by 
the Difficulty of recalling what has been distributed. By 
that* Rule this is not a sufficient Share; which is perhaps 
a more appropriate Expression than ** substantial such 
as the Framers of this Settlement intended; and the true 
Character of the Motlicr's Act in this Instance is an At¬ 
tempt to cover a Breach of Trust by excluding this Child 
from a substantial Share^ sufficient to answer the Purpose. 


Another Question may be made; whether she could ex¬ 
clude the deceased Child; who was living, when this Deed 
was executed ; and died at the Age of Twenty-three; whe¬ 
ther each Child was not entitled at the Age of Twenty- 
one to an equal Share; subject to be devested by Ap¬ 
pointment. That certainly was n(»t mentioned at tlie 
Bolls; being considered immaterial; that Child having 
died intestate and unmarried ; which cannot make a Dif¬ 
ference. Tlie Consequence of that Fact, whicli was not 
noticed until lately, is, that the whole Appointment is void. 
The Interest vested in that Son at the Age of Twenty- 
one, could not be devested by this Appointment; and 
forms a fatal Objection to it. 

The Lord Chancellor. 

I am much struck with the last Objection; and desire, 
that the Settlement may be looked into. If Ten or 
Twelve Children,having attained the Age of Twenty-one, 
had died in the Life of their Mother, leaving Families, the 
Two Survivors must upon this Principle be centered 
as the only Objects. Suppose, she had a second Hus¬ 
band ; 
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band; and all the Children by the first Marriage, having 
attained Twenty-one, died ; leaving Families: she might, 
it is true, have appointed Life Estates to them : bul under 
those Circumstances could it be contended, tliat the CliiK 
dren of the second Marriage were the only Objects: or 
that as she might have limited Life-Estate^ to the former 
Class of Children, an Appointment in Favor of the latter 
Class would be a good Execution; as she might at an an¬ 
tecedent Period have executed her Power so as to prbducc 
the same Effect ? This Point requires more Considera¬ 
tion than it has received; as the Cases upon Appoint¬ 
ments in Favor of a deceased Child are contradictory; 
some think, that such an appointment cannot be: others, 
that it may in a certain Form; and that a Power, though 
to be executed by Will, must be so executed as to leave 
Interests in deceased Children. 


Sir Arthur Piggottf and lAx.WethereUf Sir Samuel Ro~ 
millyi a»d Mr. Grimwoodf in support of tlic Decree. 

The Objection, now madcj that by the Death of one of 
the Children, having attained Twenty-one, the Power was 
gone, and incapable of a subsequent Execution, occurred 
in the Case of Bmjle v. The Bishop of Peterborough («): 
a very strong Instance; as, there being but one surviving 
Child, no Power of Selection, or Distribution, remained: 
but the Argument, that the Effect of holding the Power to 
be gone must prevent the Execution by Will, which is 
open up to the last Moment of Life, prevailed vVith Lord 
Thurlow, Here the vesting at Twenty-one is applied to 
the Case of no Appointment, with an anxious Repetition of 
those W ords. The Words “ if living” must therefore be iin- 
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plied; where the Power is to be executed by Will* 
that Case Boyk had something given to him expressly out 
of hiaCrmndmother’s Property ; but that could not apply 
fo the Three other Funds; no Part of which was given to 
him. The Objection, as it related to those Funds, was 
not answered by the Gift to him out of another. The 
Consequence of giving Effect to this is, that all such 
Powers would be defeated the Moment one Child died j 
eithef an Infant, an Hour after Birth, or having attained 
Twenty-one ; if that is the Period, at which the Shares 
would vest in Default of Appointment. In the Case of 
Reade v. Reade (a), where there was no Gift in Default of 
Appointment, the same Circumstance occurred; and it 
was held, that the Power was well executed. It was not 
the Intention of this Power to limit the Time, when she 
might execute by Will; as it is obvious, that a Child 
might attain the Age of Twenty-one, before she ceased to 
have Children; v^diich she might have by any, or by all, 
future Husbands. Restrained from giving more than 
One-half to a Child by a future Marriage, she must either 
immediately execute her Power, finally and irrevocably, 
when one Child attained Twenty-one; which would be 
contrary to the express Words: or after that Event she 
could not execute: or she might give to the Representa¬ 
tives of a deceased Child. All these Objections were in 
Bo^Ie V. T7ie Bishop of Peterbo70ugh pressed without 
Success ; and as to die Balance of Inconvenience there can 
be no Doubt. The Interest of a Child, dying above the 
Age of Twenty-one, might have been secured by mouldiug 
the Power with that V iew : but they gave her whole Life 
for the Execution of this Power. The Inconvenience of 
this Doctrine, that the Power is gone by the Death of one 
Child above Twenty-one, is very considerable; amount¬ 
ing to this; that the Power shall by no Means be 


(a) 5 Ves. 744-. 
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executed after that Event} the inevitable Coniequence 
of which is, that the Power can be executed Deed 
only; not by Will. This last Objection cannot pro¬ 
ved against the Authority of Sqyle v. Ths Bishop 
Peterborough; which has stood uncontradicted many 
Years. 

, Mr. Richards, and Mr. Tromer^ for the Appellants. 

The Authority of Bople v. The Bisftop of Peterborough 
is certainly very considerable: yet the Proposition, that, 
every Child being an Object of the Power, an Appoint* 
ment, not affecting to give any Thing to one, is a good 
Execution, seems extraordinary. The Intention of the 
Author of the Power must govern; which liitentk*.i is 
expressly declared, tliat each Child shall have a Share 
exactly as if named; not confined to^hildren living at 
the Date of the Will, or any other linnted Period. In 
Reads v. Reads, which contradicts Bo^le v. The Bishop 
of Peterborough, Lord Loi^hborough must have pro¬ 
ceeded on the Notion, that each Child was to have a 
Share; that the Father, executing the Power, supposnng 
each of the Four Children entitled to a Fourth, intended to 
give what each would have taken, if the Power had not 
been executed. 

Here nothing is left for the deceased Child accordii^ 
to the Intention; as what is by mere Accident left unap¬ 
pointed cannot be considered sufiSIcient to answer the 
Power. The Case is then reduced to this dry P’oiirt. 
There are Ten Children: there might be maong tfaent 
Objects of personal Favor: on accoout of the i^rm 
Health of some, the Party, having the Power, determines 
to delay the Execution; and, having a R^t to delay the 
Execution to the last Hour of her Life, though the Effect 
of that Delay may be, that, all being intended to have sub¬ 
stantial 
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stantial SfaareSi if tliere is any Appointment, Nine may be 
prevented from taking any Thing, it cannot be reached as 
a Case of Fraud. The Court is driven to the Necessity 
t of stating fairly, that the Party may omit to give any Share 
to a deceased Child. Would the Family of that Child be 
satished by permitting ^100 to fall to them ? There is 
no Instance to be found of a Question of that Sort raised: 
yet it must have frequently occurred; as that Case would 
create no less Ground of Complaint than an illusory 
Appointment. If each Child is to have a substantial 
Share, what Right has the Court to say, one shall have 
nothing? There is a remarkable Distinction in this 
Power; making a Provision for any Number of future 
Families; not confined to the subsisting Marriage; but 
there is an express Stipulation for a given Share to that 
Family. 


The Lord Chancellor. 

This last Point, when it was first mentioned, struck me 
forcibly; and I bad a faint, by no .Means an accurate. 
Recollection of some Cases upon it. The Question, with 
reference to this Point is, what is the Law at this Day, 
as to the due Mode of executing a Power of Appointment 
by a Parent among all the Children, to be executed at any 
Time up to the Death of the Parent, even by Deed, or 
Will; where some of the Children are dead before any 
Appointment. I put it so; thinking it much better, after 
the Case of Bq^le v. The Bishop of Peterborough, has 
stood so long, to abide by it; leaving the Inconvenience, 
arising from the Doctrine there established, to be met and 
guarded against by Care, than by disturbing that Decision 
to throw this Subject again into a State of extreme 
Uncertainty: or to determine it by a Rule, not reconcile* 
able to any Principle. 


This Settlement, which was drawn by Mr. Partington 

himself, 
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himself, a most accurate Draftsman, is extremely vrell 
expressed with regard to the Powen The Peculianty, 
that it is to extend to Children of future Marriages, is of 
little Consequence; as the Word “ Children'’ alone would 
include Children by any Marriage. It is true in Ex¬ 
pression the Interests are to vest in the Children at the 
Age of Twenty-one, or Marriage of Daughters, and only in 
Default of Appointment: but, though the Practice of Con¬ 
veyancers to intimate that expressly is useful, yet, where 
the Power may be executed by Deed at any Time during 
the Life, or by Will, which may be the last Act of the 
Party, though the Instrument does not state, that the In¬ 
terests shall vest at'Twenty-one, &c. in case of no Appoint¬ 
ment, or as to what is unappointed, the Implication that 
they shall so vest, is necessary, as without that Implication 
the Power could not continue, as long as by the express 
Terms it is to continue, capable of Execution. There 
is ill this Case a Peculiarity; upon which it is impossible 
to conclude, that no one Family, or Class of Children, 
should take more than another Class by a different 
Husband. The Event of Children by future Marriages 
is contemplated; and a Provision is made; not cal¬ 
culated so to limit her Power, that each Family shall take 
equally: but the Limitation is, that she shall not give more 
than One-half to the second, or any subsequent Family, 
or among them all. 

It has been long settled, that an Appointment cannot 
be made to a deceased Child (a); or to the personal 
Representatives of a deceased Child; and therefore before 
the Case of Bqyk v. The Bishop of Peterborough it 
must have frequently occurred, that this might happen; 
unless by some Circuity or Device the Families of de¬ 
ceased Children were included: where all the Children 

(o) Maddison v. Andrem, 1 Ves. 57. 
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weie inteuded to take, Eleven out of Twelve might die, 
Itfaying Children, and yet^ if the Party cannot appoint to 
a deceased Child, or the Representatives, or to Grand¬ 
children, the Consequence must be, guarded as it is too 
by this Doctrine of illusory Appointment, that the surviving 
Child would take the whole of that, which was intended 
for all; unless that can be prevented by other Means than 
an Appointment. 

The Mode of executing the Power in the case of a 
deceased Child, according to tlie old Practice of Convey¬ 
ancers, that prevailed before the Case of Ji(^le v. The 
Bishop of Beterhoroughy was by giving Part to the sur¬ 
viving Children; making no Appointment of the Re¬ 
sidue ; which therefore was permitted to go as in Default 
of Appointment. That certainly w’as very ill-conceived, 
and incorrect. The Consequence was, that, as in most 
Cases the Share unappointed would go among all, who 
attained Twenty-one, living and dead, as Property vested 
in them at that Age, or on Marriage of Daughters, it 
would be divisible among a Child surviving, and all those, 
who were dead: but it is very difficult, almost impossible, 
to speak of that Sort of Device as an Appointment. Lord 
Thurlow dissented from that; which I understand to 
have been the previous Notion of Conveyancers; and 
established the Rule in that Case of BoyU v. The Bisficp 
of Peterboroiigh; as it has been stated by Sir Arthur 
Piggott; and Lord Imghborough also appears in Reade v. 
Reade to have disturbed that Doctrine: giving the Fourth, 
which according to the old Course would have been divided 
amoBig the Four, to the Representatives of the deceased 
Child. I do not perfectly understand that Case; which 
is quite novel in this Respect: but,^ if the Doctrine, fc- 
suking from it, is not agreeable to what was previously un¬ 
derstood to be the Law as to the Fund unappointed, as to 
the appointed Shares it follows Bog/le v. The Bishop cf 

Peterborough; 
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Care, than to exchange it for the old Inconvenience, nearly p, 

as considerable; and not got rid of by any Doctrine, rest- ' Butcheii. 
iiig upon sound Principle. It happens, that there is in this Gooday 
Case a Share uuappointed: the Portion given to Mrs. v. 

HaWs Children. It is unnecessary to determine, whether Butcher. 
tho Doctrine, which prevailed before hcyle v. The Bishc^ 
of Peterborough, would apply; as I certainly shall not 
disturb that Case; and that is sutficient with reference to 
this last Objection. 

This reduces it to the extremely distressing Point; which 
has been decided upon the Execution of this Power; and 
as to that with an unaffected Respect for the Opinion 
of the Master of the Rolls, and not presuming to think 
my Opinion better, I would rather say, at once, in direct 
Terms, that the Court ought never to discuss, whether 
ail Appointment, good at Law, is bad here, as being 
illusory. 1 do not think the Court is now at Liberty to 
act upon the PrintSple, on which this Decree proceeds, or 
upon that, which I have just intimated may be the better 
Opinion. If a long Series of Authority has established, 
that an illusory Appointment is bad, however difficult in 
each Case to determine, whether the Appointment is, or 
is not, illusory, taking that Difficulty to be as considerable, 
as can be represented, the Duty is imposed upon the 
Court, and cannot be cast off, to meet, and get through, it 
with as much sound Discretion as can be applied. 

The real Question therefore, and a very difficult Ques¬ 
tion, is, whether tins Appointment is illusoiy. In order 
to determine that Question I will read the Case again: but 
the strong Inclination of my Opinion is, that this Appoint¬ 
ment is not illusory. I think, the Author of this Power 
has given a very large Discretion; and am much struck 

with 
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with the Circumstance, that the Parent is enabled to do 
this: if, instead of Twelve, there had been Twenty Chil¬ 
dren by the first Marriage, and only one Child by a second 
^ Marriage, that Child might have had one equal Moiety; 
and the other Moiety might have been justly divided into 
Twenty Parts for the first Class of Children. That is 
one extremely strong Circumstance; there are also other 
Circumstances, to be attended to; and upon the whole the 
strong Inclination of my Mind is, that this is not illusory. 


The Lord Chancellor. 

Noio. 21. After the Decree was pronounced, from which this Ap¬ 
peal is presented. Two Cases were decided at the Rolls: 
Mocatta V. Lousada (a); and Dyke v. Sylvester (b ); and 
the Opinion intimated in my Judgment upon the Appeal 
from the Decree in Raa: v. Whitbread (c}, that consider¬ 
able Difficulties occurred to my Mind as to the Principle, 
upon which I understood the Master of the Rolls to 
have decided the Three preceding Cases, has produced this 
Appeal. 

It is impossible to describe in stronger Terms than 1 
used on that Occasion the extreme Distress, in which the 
Rule of this Court, if such as I conceive it to be, places a 
Judge, who is called on to determine, whether an Appoint¬ 
ment is, or is not, illusory. 1 could not select more apt 
Expressions than are to be found in Lord Alvanley'% 
Judgments; nor more appropriate Terms than tliose con¬ 
tained in the Judgment of the present Master of the Rolls, 
now under Review; who has intimated this in Substance; 
that he does not know what is an illusory Appointment^ 
when it is said, a bond Jide substantial Share shall be 
given to each Object, and, when it has been held, that 
100 is such bond fde substantial Share of £1200; 

(fl) 12 f^es. 123. (c) 10 Ves. 31. 16 Ves, 

(5) 12 Fes. 129. 15. 


when 
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vfhen Judges, such as Lord Jlharde^^ have pronounced, 
that c£lO is nothing, declining to say, whether .£50 out 
of £*1900 would be a substantial Share; the Master 
of the JJUMs states, that he will relieve himself from the* 
Difficulty, belonging to such a Case, by taking the Rule 
thus: if you can shew a Case, where the Sum appointed 
bears the same Proportion to the whole Sum, which is 
the Subject of the Power, as any other Sum, which has 
been actually decided to be illusory, wiffi reference to 
the whole Sum, the Subject of the Pow'er in the Case so 
decided, he will adopt that Rule of Proportion; that, as 
the Share, appointed in each Case, does or does not bear 
the like Proportion, as in the decided Case, it is, or is not, 
illusory; and, as I understand him, he says, he will pro¬ 
ceed upon that Rule, until instructed by higher Autho:ity. 

In the Case of liax v. Whitbread^ where I was com¬ 
pelled to observe upon that Doctrine, 1 intimated as 
strong a Wish as a Judge can entertain, that I could 
adopt that Principle in Practice; which would relieve us 
from Distress in a Class of Cases, the most distressing we 
have to deal with; but it still appears to me, as it did on 
that Occasion, that where a Power of Appointment was 
given in Terms, importing the most unfettered Authority, 
for Instance, among Children, or other Objects, in such 
Shares and Proportions as the Person, executing the Power, 
shall think fit, this Court had in a Course of Authority, 
governing its Decisions for Ages, taken upon itself to say, 
whether at first upon a sound Principle, or misled by some 
Misapprehension, that, however large the Terms, the 
Execution must be governed by a sound Discretion; that 
it is a Power in some Degree coupled with a Trust; 
which, if not executed bond Jide^ and according to the 
Arfntriuni boni Viri, the Execution would be good for 
nothing; and this Court would resort to that loose Doc¬ 
trine, as it certainly is, though it has been stated by the 

greatest 


I8fl2.. 
Butcher 

V. 

Butcher. 

Goodav 

V. 

Butcher. 



96 


CASES IN CHANCERY. 


1812. 

Buxchek 

V. 

Butcher. 

Gqo»a.y 

V. 

Butcher. 


gFetCest Jtidgesi lliat Equality is Equity; Wd the Fund is 
to be distributed, as if no such Power had been given. 

* Such appearing to me, as it appeared to Lord Alvanley, 
the Course of the Court, 1 here express with the Master 
q/* th£ RoUs my sincere Wish, that it should be corrected 
by higher Authority; but, unless taught by higher Autho¬ 
rity, 1 cannot disavow the Jurisdiction so long exercised; 
whatever the Difficulty of acting upon it may be. Having 
given to this Subject the most deliberate Attention, 1 find 
it in such a State of Contradiction, both from Dicta and 
Decisions of great Judges, that, if f had to advise, 1 could 
not say, how such a Power can be safely exercised. 


Upon a Subject, which has been so much the Topic of 
Discussion and Decision, it would be a Waste of Time to 
trace the Doctrine from beginning to end through all the 
Cases; as has been my Habit; which I hope will produce 
at least tliis Degree of Service; that I shall leave a Col¬ 
lection of Doctrine and Authority, that may prove useful. 
With regard to this particular Doctrine, which originated 
with Lord I observed in Bax v. Whitbread (a), 

that I cannot agree >vith him in the first Case he decided; 
which went to this Extent; that Equality is Equity; and 
if that is disturbed by the Exercise of the Power, some 
extremely good Reason must be shewn. It is impossible 
to admit, that this is the modern Doctrine of the Court; 
which gives full Sanction for declaring, that it is not neces¬ 
sary for the Person, executing a Power of Appointment, to 
give the Subject in equal Shares; and 1 may upon the 
Result of the Authorities say, it is now reduced to this; 
that, unless the Share appears upon the Mention of it not 
to be a substantial Part or Share of the Subject of the 
Power, the Court never does call on the Person, executing 


ib 


(a) 1() Vea. 15. 
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it, to 8ay» \ivliy lie has not given in equal Shares among 
the Ot^ects. 

In the same, or a subsequent, Case Lord NoiMngham 
says, diese Powers are to be good according to Circum^ 
stances. If lie had explained that, it would have relieved 
the Court; and might have met die Observation) which is 
now justified; that upon this Subject the Books are full 
of Dicta, marked by Contradiction; and Decisions, with 
regard to each of which no one might agree with the 
Judge, who decided it. The Doctrine is as loose as this; 
that, though a Power is given, to be exercised according 
to Discretion, a<> to the Shares, yet in Effect, unless the 
Judgment of the Person, who was to exercise that Power, 
agreed with the Judgment of the Judge, who had to decide 
upon the Execution, it is impossible to know whether the 
Execution w'ould, or would not, be good. 

In this way, through all the Cases, in some it is *said, 
that a Reason for Inequality must be ailedged in the In¬ 
strument executing the Power: in others, that you shall 
be at liberty to prove a Reason, though not assigned: in 
: ome, that, if the Person executing has made another Pro¬ 
vision for die Party, who suffers by the Inequality, that is 
a Ground for holding sufficient the small Sum, which 
Lord AlmvHey would have characterised as nothing; the 
Phrase, by which he describes an unsubstantial Share: but 
the same Cases say, that, if the other Provision comes 
aliunde, it will not assist the Appointment; others saying, 
it certainly will; the Person, executing the Power, having 
only to look to what is reasonable; attending to all the 
Circumstances, affecting the Situation of jeach Part of the 
Family. It has been said by older J udges, that the Power 
may be executed by a Parent, having Regard to the Con¬ 
duct of the Child towards that Parent. In later Cases 
VoL. It H that 
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Distinction 
as to Fraud in 
Equity and at 
Law. 


Uiat has been represented as most dangerous; and too de¬ 
licate a Discretion to be entrusted; and it is, 1 s^ee, a very 
delicate Discretion: but then 1 am at a Loss to say, these 
Powers are not frequently created for the very Purpose of 
giving the Parent Controul over the Child; a Bridle upon 
the Conduct of the Child, according to the Language of 
some Cases; and if these Dicta have any Foundation in 
Reason, it is extraordinary to say, the Power is given as a 
Bridle upon the Conduct of the Child; and yet the Con¬ 
duct of the Child shall not be a Circumstance, regulating 
the Conduct of the Parent. 

I do not pursue the Variety of other Contradictions, that 
may be pointed out: but will notice one, of some Import¬ 
ance. It is said universally, and cannot be controverted, 
that any of these Appointments^ under which each of the 
Objects has some Share, is good at Law: but that, where 
that Share is illusory, that is a Fraud upon the Power; and 
must be dealt with accordingly in this Court. Some Judges 
have said, and the Master qf the RoUs in his very able 
Judgment,(which cannot be read withoutthe Observation, 
that it is a most able Exposition of his Sentiments) grounds 
one of his Difficulties upon this, that a Deed cannot be 
fraudulent, unless it is fraudulent both in Law and 
Equity; that the Question of Fraud is the same in the one 
Court as in the other. To that Doctrine I do not agree. 
Though in modern Times, and particularly during the 
Period, in which 1 have been engaged in this Hall, a strong 
liicliiiation has been evident to say, that whatever is Equity 
ought to be Law; an Opinion acted upon especially by 
Mr. Justice Duller; who persuaded Lord Mansfield to 
act upon it, until it was reformed by Lord Kenyon, with 
the Assistance of the same very able Judge, is he certainly 
was; yet the clear Doctrine of Lord Hardwidee and all 
his Predecessors was, that there are manyTnstances of 
Fraud, that would affect Instruments in Equity; of which 

the 
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the Law could not take Notice; and this Clas^ of Cases 
is one Instance. 

Without going through all the Cases upon this Subject 
it will be sufficient to name the late Cases, in which the 
whole subject is exhausted; all the Contradictions, both 
of Dicta and Decisions, are noticed; and all the Cases 
referred to; with particular Citations, collected from the 
most authentic Accounts of them: Pocklington v. 
Bayne (a)i before Lord Thurlm; who decided in a very 
short Way, which was not his Habit, that an Appointment 
of One Acre for Life was illusory: Bristow v. Warde (b). 
Fanderzee v. Aclom (c). Kemp v. Kemp (d). Mocatta 
V. Lousada (e). Dyke v. Chester {f); and Bax v. 
Whitbread (g). 

It is unnecessary to detail very particularly the Circum¬ 
stances of the present Case; which is in Print. The 
short Result is, tliat this Lady, having married against the 
Wishes of her Father, who created a Trust as to the whole 
of his Property in Mr. Pickering and Mr. Partington, 
had a Power to give a Freehold Estate to any of her Chil- 
ilren after her D4ath; whether that would extend to Chil¬ 
dren by any other Husband, is immaterial. She had also 
a Power to give ^4000 to any Person she might think fit 
immediately; a farther Power to appoint 6000 with 
some Household Furniture to any Person; of course in¬ 
cluding her Husband and Children; and in Default of 
Appointment that Sum would vest in her. The Residue 
she was to have for her Life; and at her Death she had 
a Power to appoint it among her Children: but, in 

(a) 1 Bro. a C. 450. (c) 12 Pes. J33. 

(5) 2 Pet, 330. (/) 12 Fes. 126. 

(c) 4 Fes, 771. (^) 10 Ves* 31. I6 Ves. 15. 

(<05F«. 849. 
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Addition to that, as large a Power as possible, from Time 
to Time, and by Deed, to appoint any Pari from Time to 
Time to any Ciiild, as she should think 6t; and, in Default 
of such Appointments from Time to Time and at. her 
Death, the Value was to go among the Children equally. 
Then follows a very important Clause; conteniplatiiig the 
Event of another Marriage; and providing, that nothing in 
this Settlement shall authorise her to give to the Children 
of any other Husband more than a Moiety of that Residue, 
over which her Power extended. 

The Effect is, that, as the Children came into Existence, 
the Shares vested, subject to be varied by the Births of 
future Children, and the Exercise of her Power: regu¬ 
lated only by this; that the Children or Child of a future 
Marriage should not have more, but might have as much 
as one Moiety. She did exercise her Power to appoint 
from Time to Time during her Life: the first Appoint¬ 
ment taking the Share appointed out of the Subject of the 
Power; and leaving the Remainder to be appointed among 
the Children; including the Child in whose Favor the 
Power had been executed, and the Children of a future 
Marriage; which Child, for whom that Appointment was 
made, might in the Event of another Marriage take, be¬ 
sides the Share appointed, one Moiety of ihc whole. This 
was followed by subsequent Executions of the Pow'er from 
Time to Time: every Appointment taking out of the 
general Subject of the Power so much; and leaving the 
llesidue vested, and to vest, in the remaining and future 
Children: the Nuniber incapable of being ascertained, 
until site reached an Age, at which she could not have more; 
and if there had been one Cliild by a subsequent Marriage, 
after all these particulai' Appointments, that Child might 
have taken a Moiety of what constituted the whole Fund 
before any x\ppomlmcnt; though that should leave to 

perhaps 
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perhaps Twenty Children of the former Marriage only 
their respective Shares of what remain^ ifnappointed. 

It is evident, how immensely large a Discretbii was* 
given; and to what the Fund mig^t by repeated Executions 
of the Power be reduced; and this goes far to shew, that 
her Direction must, as far as it can in any Case, be unfet¬ 
tered. The Consequence is, that this Fund, which was the 
Subject of these Powers, became reduced to the Subject 
of the last Appointment. With regard to that it is clear, 
that, if the last Appointment could not be maintained, that 
would by no Means shake any of the former Appoint¬ 
ments. 


18 ) 3 . 

Bu^er 

V. 

Butcher. 

Gooday 

V. 

Butcher. 


A Circumstance exists in this Case with regard to one 
of the Children, which I mark very particularly. When 
this Court takes upon itself to judge, whether these 
Powers are, or arc not, well executed, if given to Parents 
in Settlements wdth any of the Views 1 have mentioned, to 
be regulated by the Conduct, State, and Circumstances, of 
the Children, this is a Circumstance we know better how to 
deal with than many, that might occur in the State of Fa- 
aiilies; with reference to which such Questions arise. This 
Child was a Lunatic; and a very large Provision is made 
for her. Considering this Subject unprejudiced by Deci¬ 
sion, 1 cannot help saying, that, if, with such a Power, 
1 had a Son, well provided for, embarked, for Instance, 
ill this Profession, and rising in his Circumstances, and a 
Daughter in this deplorable Situation, great Inequality 
would not appear to me to be Injustice. It is farther 
obvious in Experience, that a large ProviMon, made for 
one Child, may be the best thing possible for another. 
but, I agree, the Court has not trusted itself with such 
Considerations. 

The Question is then reduced to this; whether, as 

H 3 Lord 
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Lord AlvanUj^ siud as to £ 10, refusing to say it as to 
£ 50,1 can say upon the last Appointment, that, as this is 
a Power, coupled with the Execution of a Trust, recol¬ 
lecting always, that it must be conindered with reference 
to the Nature of the Trust, to be collected from the 
whole of the Instrument, the Shares, given to Mrs. 
Qooday and die other Children, are not substantial; 
not now attending to the Circumstance, that there is 
an Excess in the Execution of the Power by giving to. 
Grand-children; which must be divided among all; as in 
Default of Appointment. 1 concur with the Master 
Ihe RoUs, that the recent Cases reduSe the Question to 
this; whether attending to all the Circumstances, and 
the Nature of the Trust, collected from the Deed, the 
Court can take upon itself to say, the Share is not sub¬ 
stantial ; that 1 am not authorised to say so in this Case; 
and therefore avowing the great DifBculty, in which the 
Court is placed upon this Subject, I cannot say, that this 
Decree ought to be reversed; and consequently it must 
be affirmed. 


WADESON 
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Rolls. 

• Nffo. 12, If. 


B y Indenture, dated the 16th of Septembery 1801, Construction 
reciting, that Thonm Simpson was indebted, in his of Deeds: First, 
separate Capacity, to the late House of Simpson and that a Provision 
Wetherell; in which Simpson vias a Partner; and was also Payment of 
indebted, in his separate Capacity, to the Banking-house ” 
of Simpsony TayUrsony Satmdersony and Granger; and ^ 

likewise to the several Persons, mentioned in a Schedule; 
and that he was desirous of* making Provision for the „ * 

_ .. O'®® P®***“ 

Payment of the said several Debts; and also reciting ^er jointly and 

Three several Indentures of Lease and Release, the Re- partner 

leases bearing even Date with the present Indenture, each referred not to 

of which Releases contained a Declaration, that the Cgntribu- 

Hereditaments therein comprised were conveyed, in Trust among 

for Sale; in order to discharge the Mortgages and In- the Partners, 

cumbrances according to their Priorities, and as to the but to what 

Residue upon the Trusts expressed and declared by an with reference 

Indenture, intended to bear even Date with the said In- to the State of 

dentures of Release; it w'as declared, that the Trustees the Partnership 

should stand possessed of, and interested in such Residue, Foods, and the 

in Trust, in the first Place, thereout to pay the Costs of Ability of the 

that Indenture, and of all other Deeds, connected there- Partners 

with, and of the Trustees; and, “ in the next Place/’ to mayeventu- 

pay to the then late Co-partnership of Simpson and called 

Wetherell a certain Sum, due fioin Thomas Simpson in contri 

^ butc to the 

joint Debts; so as they may be fully paid: Secondly, that under a Pro¬ 
vision for Debts of various Descriptions no Preference was intended, 
which must be clearly shewn: otherwise the Court favors equal Pay¬ 
ment : Thirdly, a Reference to a Deed of a specified Date, there being 
Two of the same Date, One executed at that Time, the other subse¬ 
quently, was in the Absence of positive Evidence, and aided by Circum- 
Btauces, applied to the Former. 

114 liis 
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1814. his separate Capacity; “ and also” to pay to tbe Co-part- 
Wad^on *1 ®*’®^**^' of Simpsofif Taplersorif Saundersoftf and Grader, 

all such Sums of Money aa then were, or thereafter should 
Richardson, spp®®'' <o be, owing fK>ni the said Thomas Simpson, in 
his separate Capacity, to tiiem, as Bankers, and Co-part- 
ncrs: and also thereout to pay the just Proportion or 
i Share of him the said Simpson of all such Debts as were, 

orsliouJd thereafter appear to be, ouing from him Shnp^ 
son jointly, and as a Co-partner with Taplersm, Saimdcf - 
son, and Granger, as Bankers, to any Persons, to whom 
they were, or might be, indebted: and also, the Pro¬ 
portion or Share of Simpson fur the Losses of the Co¬ 
partnership ; and also to pay the several and respective 
Persons, mentioned in the Schedule thereto, the several 
Debts, therein specified, and to them owing from Simp¬ 
son, ruteably and in erjual Propoitions, with Interest; and 
as to the ultimate Surplus, if any, to Simpson, liis Kae- 
cutors, Admiuistralors, and Assigns. 

By anctlicr Indenture, dated the same l6th of Sep- 
Umber, 1801, made between the same Parties, and pro¬ 
fessedly for the same Object, namely, to declare the 
Trusts of such Residue, the Trusts are declared precisely 
the same ,* with' this important Difiercncc; that the Trust 
for the Payment of the separate scheduled Creditors of 
Simpson, instead of following, precedes, the Trust for llie 
Payment of the Partnership of jS'mpjon, Taykrson, Saua- 
dersun, and Grange}', of such Debt as was due to that 
Partuership from Simpson in his separate Capacity. 

The first of these Deeds, in the Order in which they are 
here stated, was executed on the Day it bore Date : the 
second was not executed until the 14tli of December, 
1801. With the Exception of Three additiooal Creditors, 
named in the Schedule of the second Indenture of Septem¬ 
ber, 
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her, IBOly Scbedales, annexed to eacli of those Iii« 
dentures, oontained the same Names. Cobby one of those 
additional CreditcH's, was by a Deed, dated the 12th of 
December^ 1801, substituted for one of the original True* 
tees; and by another Iiulenture, dated the same l-2tii of 
December, 1801, Sin^son granted to those Trustees, in¬ 
cluding Cobb, certain Property for Ninety-nine Years; in 
Trust, (after paying their Expences as Trustees,) in case 
the Fund ** in and by a certain Indenture, bearing Date 
** the 16th Day of September then last past, and made 
** between Simpson of the one Part, and Richardson, 
** Barker, and Ru^ardson, of the other Part, appointed 
“ for satisfying the several Mortgages, and Debts therein 
** mentioned, and referred to,*’ slrouid by any Means, be 
come deficient for that Purpose, to raise and levy such 
Sums of Money as should be sufiEicieiit to answer and 
make good such Deficiency; and to pay and apply the 
Money, so to be raised, for the answering and making 
good such Deficiency accoi'dingly. 

In Map, 1802, Simpson, TapUrsm, Saunderson, and 
Gratiger, became Bankrupts. 

The Trustees had upwards of Ten Thousand Pounds in 
their Hands ; Part of the Trust Monies, under the Deeds 
of SepUvnber, 1801; and Two Thousand Pounds, arising 
by the Sale of the Term of Ninety-nine Years. A Divi¬ 
dend of Five and Sixpence in the Pound had been paid 
under the Commission of Simpson, Taplerson, Sasmder- 
son, and Grather. The whole of tlie Debt, due from 
Simpson in his separate Capacity to the Partnership of 
Simpson and Wetherell,\ad been pmd* 

The Bill was filed by a Creditor of the Firm of Simp¬ 
son, Taplerson, Saunderson, and Granger; praying, that 
the several Trusts of the first-mentioned Indenture of the 

l6tli 
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16tb of Se^ember, 1801, may be carried into Execution, 
that he may be paid tho Residue of the Debt, due to him 
at dbe Execution of that Indenture from the Co-partner- 
'ship of Si^sofif Tc^lerson, Saundersm, and Qrmgerj 
that the Trusts of that Indenture for Payment of the 
Debts, due from Simpson jointly and as a Co-partner, 
may be preferred to the Trusts, by the same Indenture de¬ 
clared for Payment of the Debts, mentioned in the Sche¬ 
dule thereto; that the Trusts of the second Indenture of 
Septendfer, 1801, may be postponed to those of die first; 
that the Trusts of the Indenture of the 12th of December, 
1801, may be carried into Execution; that it may be de¬ 
clared, that the first-mentioned Indenture of Septemberi 
1801, is the Indenture referred to in diat of the IStfa of 
DecembeTf 1801; and that the Fund, raised by that In¬ 
denture, may be applied accordingly. 

Sir Samuel DotmUy, and Mr. Wear, fox the Plaintiff. 

The first Question, which arises in this Case, is, which 
of the Deeds of the 16th of September is meant to be re¬ 
ferred to by the Deed of the 12th oi December 9 The 
Moment the first Deed was executed, it took from Simp- 
son all Power of future Disposition; a Deed having Ef¬ 
fect from the Delivery; not from the Date. Therefore, 
a Deed, bearing Date the Day, on which it is executed, 
must prevail against a Deed, esecuted on a subsequent 
Day; though bearing the same Date, 

The next Question is, what is meant by the ** just Pro 
** portion'* of Simps(m*s Debts. His just Proportion of 
the Debts due to the Creditors, is all, that has not been 
paid by the Funds of the Co-partnership; and, applying 
Uiat to the Circumstances of this Case, all, that remains 
after Payment of tha Five Shillings and Sixpence in the 
Pound, received under the Bankruptcy, is the just Pro¬ 
portion to be answered by this Trust. 

Mj. 
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Mr. Leachi and Miv Homef for the scheduled Creditors. 

The Words just Proportion*’ must be referred to 
5ora and. his Partners; meaning a Provuion for what was 'Riobabdsov. 
justly his individual Part of the Debts; namely, a Fourth* 

There is another Point for Coniuderation; though not 
made by the Pleadings; whether there is a Priority to any, 
but die first-mentioned, Creditors* The Words of the 
Deed give no such Priority; but, after the first Provision, 
all the rest take rateably, and yiori poisti. The Deed of 
the 12th J^cenUter brings forward new Property, in Aid 
of the previously existing Funds: and whatever may be 
the technical reasoning resorted to, there can be no Dopbt 
of the Intention of die Parties, The Words, ** in the next. 

Place,” in. die first Deed of the 16th of SepUmb&r, apply, 

_ _ ^ h 

not only to Weth&r^^ Debt, but to the Debts follow.* 
ing; connected, as they are, by the Words ** and also.” 

Mr. Hani, for the Assignee under die Commission. 

The Recital, in the Deed of the 16th of September , is 
material; shewing, that the principal View, that Simpson 
had in making that Deed, was the Discharge of what he 
owed his Partners; the Contract being, not with the Cre¬ 
ditors, but with his Partners. With respect indeed to 
the Creditors, he owed the entire Sum, and he had no 
Right to settle the Proportion he would pay. The true 
Construction is his just Proportion, as a Partner. 

Mr. Richards, and Mr. Uitersm, for the Creditors, 
named only in the Schedule to the second Deed of Sep^ 
tember, 1801. 

The Deed of the i2ih of December introduces new 
Property, and disposes of it according to the Trusts of a 

Deed 
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Deed of the 16th of September; and although, it is true, 
n Deed has no Effect until executed, the Deed of the 
16th of September j which was executed on the 12th of 
December, under the Circumstances is the Deed referred 
to; the Provision for Cobb*8 Debt that Deed affording 
conclusive Evidence of that 

Sir Samuel RomiUy, in reply. 

It is impossible to understand the Deed in the Sense con¬ 
tended for. From what follows, as to the separate Debts, 
it is clear, that they were to be paid in Succession ; and the 
Terms ** rateably, and in equal Proportions,’* mean, with 
each other, not with the Debts, previously provided for. 
Tlic separate Debts alone are to carry Interest. The In¬ 
tention, therefore, was to make a Gradation in the Pay¬ 
ment of the Debts. As to the Terms ** just Proportion,** 
it is clear he meant to provide for the Payment of all his 
Debts. He recites that Intention expressly; but, accord¬ 
ing to the Construction contended for, he would leave all 
his Co-partnership Debts, beyond a Fourth, unpahl; 
being liable to the Creditors for the whole. 

Upon the remaining Question, which of the Deeds oi' 
SefUnAer is referred to, admitting there may be Reason 
to conclude, that the second Deed was intended, the Court 
must look not at the Circumstances but to the Rules of 
Law. If there be a valid Deed, and another Deed, which 
is inoperative, of the same Date, and a third Deed coii" 
tains a general Reference to the Deed of that Date, the 
Court must presume, that the Reference is to the opera¬ 
tive and valid Deed: that, which is truly of the Date, 
ascribed to it. 


Th^ 
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The Master the Rolls. 


1812. 

'-W 


There are three Qu^ations in this Cause: Ist. What 
is the Extent of the Provision, made by this Deed for the • 
Partnership Creditors: 2dly. Whether they are to take 
that Provision, whatever it may be, in Priority to the se¬ 
parate, or scheduled. Creditors; or only pari pcasu vrith 
them: 3dly; What is the Trust of the Term, created by 
the Deed of the 12tli of December. 


Wadeson 

V. 

Ricoardsoh. 
Nw. 17' 


The first of these Questions depends upon the Sense of 
the Words just Proportion or Share,” in the Clause of 
the Deed, speaking of the Debts, due by the Banking 
House, ill which Simpson^ the Maker, was a Partner. 
Those Words, as there used, cannot, I think, mean merely 
One-fourth of the Partnership Debts. In tliat Clause he 
is speaking, not of what may be due from himself to the 
Partnership; or wliat, as between him and his Partners, he 
might be bound to contribute to the Partnership Fund; but 
of what in consequence of his being a Partner he may owe 
to the Partnership Creditors. Cluoad them his just Propor¬ 
tion is what, with Reference to the State of the Partnership 
Funds, and the Ability of the other Partners, he may 
eventually be called on to contribute to the joint Debts: so 
as that all those Debts may be paid. If, for instance, all 
the Partners had continued solvent, his just Proportion 
would have been One-fourth of the Debts; if one had 
been wholly insolvent^ his just Proportion would be One- 
third. My Opinion is, that the Partnership Creditors 
are entitled to come in under the Deed for so much as 
shall not be paid out of die Pmtnership Funds; and as they 
cannot,recover from the Estates of the other Partners. 

Upon the second Question ther^jjloes not appear to me 
to be enough in the Deed either to prefer or postpone 
any one Set of Creditors to another. The Expcnces of the 

Trust 
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Trust are to be paid in die first Place: the Trustees are 
directed in the next Place out of the Fund to pay Debts of 
vaiious Descriptions: but I do hot ttae, how a Direction to 
• pay in the next Place out of a given Fund a Debt to A,, and 
also thereout a Debt to JR., and dso thereout a Debt to C, 
can entitle A» to be preferred to B,, and B, to be preferred 
to C. According to the Words the one Debt is to be 
paid as well as die other: the one and also the other; and 
all out of the same Fund: the Word thereout’* referring 
to the Fund, originally spoken of, befoie any of these 
Classes of Creditors are described. The Declaration, that 
the separate and scheduled Creditors are to be paid, rate- 
ably and in Proportion, to each other, is not of itself suffi¬ 
cient to prove, that they are not also to take rateably and in 
Proportion with the other Creditm’s. The Court always 
leans in Favour of equal Payment of all Debts : an In¬ 
tention of Preference must therefore be clearly shewn; 
especially, where, according to the Construction contend¬ 
ed for, the separate Creditors would be postponed in the 
Distribution of the separate Estate of the Debtor. 

As to the Words " ultimate Surplus,” they are properly 
referable to that other Surplus, previously spoken of, as 
constituted by the Pajmept of those Debts, that were In¬ 
cumbrances upon the different Parts of die Estate, con¬ 
veyed to the Trustees. Out of that the joint and separate 
Creditors are to be paid; and die ultimate Surplus is to 
go to the Maker of the Deed: but there is nothing which 
implies, that a second Set of Creditors are to be paid out 
of ffie Sui]du8, constituted by Payment of the First } and 
a Third out of the Surplus, constituted by Payment of 
the Second. 

As to the third Question, there being Two Deeds 
equally bearing Date on the l$th of September t it is first 
to be seen, whether the Deed of the 12di of December 

contains 
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contains in itself any thing, shewing with sufficient Pre¬ 
cision, to which ef those it was intended to refer. The 
only Circnmstance upon the Face of the latter Deed, that 
was relied on, as connecting it with the second of those* 
Deeds, is, that Cobb is appointed one of the Trustees of 
the Term, lif there had been a Reference to Ins previous 
Appointment to be a Trustee of the other Property, that 
would have been material; as it is clear, he was appointed 
such Trustee with reference to the second Deed of that 
Date. There is, however, no Reference whatsoever to his 
Appointment as Trustee of any other Property; though 
the Fact appears, that he was so. The bare Circum¬ 
stance of his being appointed a Trustee of this Term, 
may furnish a Ground of Conjecture as to the Reason 
and Purpose of his Appointment; but there is nothing de¬ 
cisive in it; for this new Trust might be vested in difier- 
ent Persons: though for the same Purposes as the first. 
Here ^mpsmf the Maker, has created the Ambiguity by 
giving the same Date to different Instrummits; truly dsft- 
ing one, and falsely the other, as of the 16th of Septem¬ 
ber, 'When he refers to a Deed of that Date, as if there 
was only one, must it not in the Absence of positive Evi¬ 
dence to the contrary be held, that he must mean the 
Deed, really executed on that Day: rather tiian a Deed, 
having no Existence at that Time; but to which such 
Date was afterwards improperly and fraudulently given? 

That is not however the sole Con^^atiem, applicable 
to the Question. The Court will endeavour to give some 
Effect to this Deed. It is supplementary to anotiier 
Deed; to make good the Deficiency, if any, of a Fund, 
provided by that other Deed for the Payment of his 
Debts. It must remain wholly inoperative; unless it can 
be connected with the first. Deed. As Simpson could not 
revoke or alter any of the Trusts he had hnt created-for 
Creditors; it. is admitted, that it. is under the first Deed 

that 
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1812. > that thiB Proper^ mast be administered. Tbe last Peed 
prtJvidingan auxiliary Fuad: must be ,a Nullity; unless 
kean be connected with the Deedf by. which the priaci* 
Richardson. * pel Fund was created. The Sufficiency or Insufficiency, 
of the principal Fund never can be ascertained with 
reference to the second Deed of the 16th. of Scpt&i^xri 
as the Property is not to be applied under or according 
to the Directions of that Deed. It was said, that there 
was a possible Case, m which it might have an Ope- 
ration: viz: if all the Purposes of the first were an¬ 
swered : but that is to suppose a Case, in which the 
present Controversy could have no Existence. If all the 
Purposes of the first Deed were answered, the Creditors 
under it would have nothing to claim under the last; 
which only provides for a supposed Deficiency. It 
would ill that Case be immaterial to them, whether the 
Creditors under the second could or could not sustain 
any Claim. But there is a Deficiency to satisfy the 
Creditors under the First Deed. The second, conse¬ 
quently, lias no OperatioiL 1 am therefore of Opinion, 
that the Creditors under the first Deed have a Right to 
the Benefit of the auxiliary Fund, created by ilic Deed of 
the 12th. of Decemberp 


1812, 

Aug. 18. 

Dec. 11. HALL, Ex parte (1). 

A Settlement, TN Ndvernber 1807 William Henry Hall, then an In- 
after a Mar- fant, eloped with Harriet Dickinson, also an Infant, 

riage in Scot- to Scotland ; where on the 11th they t^ere, without the 

land, not sup- ‘(1)1 Rose’s Bkpt Ca. 30. 

ported against 

Creditors in Bankruptcy, as upon valuable Consideration, by a Re-eele- ' 
bratkm of the Marriagetn England: hut it was sustained os the Con¬ 
sideration of an Agreement to^settle by the Parent of the other Party. 

Consent 
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On die 9th of December^ 1807, the Marriage was re- 
celebrated in Engkmd ; and William IHckinson by his 
Bond of that Date, reciting the previous Marriage, in 
consideration of the Obligor’s natural Lofe and Affection 
for his Daughter, and in order to make some Provision 
for her Maintenance during his Life, and'in consideration 
also of the Marriage between her and WiUiam Hajry 
Hall, and also of a Contract, entered into by WiUiam 
Dickimott, previous to the Solemnization of tlie Marriage 
ill England, secured an Annuity of «£l05 to the Use of 
Harriet, die Wife of WUUam Henry HaU, during the 
Obligor'’s life, or until she should come into Pdasession 
of a principal Sum, secured by her Parent’s Marriage Set¬ 
tlement ; the Interest of which was equal to the Annuity. 
In consideration of tins Act on the Part of the Wife’s 
Father Thonuas Hall previously to the Re-celebration of 
the Mariiage agreed to setde the Sum of £300 per An¬ 
num on his Son for Life. This Sum had been regularly 
paid; and was secured on real Estates, belonging to Tho¬ 
mas Hcdl, When Dickmson etrtered into the Bond, he 
was solvent; and so continued for some Years afterwards; 
and the Annui^ of was r^ularly paid by him until 
the M^nth of DecenAer 1808. On the 10th of August, 
18099 a joint Commission of Bankruptcy having issued 
against WiUiam IHckinson and Roger Packlington, as 
Bankers, a Petition was presented by William Henry 
VoL. 1. I HaU 
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Consent of their Fathers, married according to the Laws 
of Scotland. Shortly afferwords William Dkkimon, the 
Wife’s Father, proposed to Thomas HaU, the Husband’s 
Father, that the Mariiage should be re-celebrated accord¬ 
ing to the Rites of the Church of England, and that 
some Settlement or Provision should be made for the 
Benefit of the Husband and his Wife. In answer to this 
Communication Thomas Hall proposed, that he would 
settle at least i?100 upon his son, for every ^100, which 
William Dickinson would settle upon his Daughter. 
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1812. HaU and his Wife to prove under the Commission against 
Hale. Separate Estate of W\ll%am IXekimon for the Value of 

Erpartf. the Annuity. 

Mr. Hartf and Mr. HomCf in support of the Petition. 


T/ie Lord Chakcellok declared bis Opinion, that 
the Settlement after the Marriage in Scotland not being 
ante-nuptial, the Re •celebration of the Marriage in 
land could not support die Bond, as given for a valuable 
Consideration: but, if HcdTa Father agreed to make a 
Provision for liis Son at the iTime that Bond was given, 
or in considera^on of that Bond, previously to the Bank¬ 
ruptcy, that Agreement would sustain the Bond; though 
the Provision was not in fact inade by HalPs Father until 
after the Bankruptcy. 


The Fact, tliat the Bond was given in consideration 
of the Agreement by HaWa Father to allow him ^300 
a Year, being established by a farther Affidavit, the Order 
was made according to the Prayer of the Petition (1). 

(l) Thata Settlement made For. 64. Ramsden y. Hylton^ 
after Marriage, if for valua- 2 Ves, 304. Russell v. Ham- 
hit Consideration, will be mond, Broum v. Jones, 1 Aik. 
good, sec Jones v. Marsh, 13. lOO. 

Rolls. 

1812, 

”■ LINGABD ». BROMLEY. 


Contlihutiem tj-jj 1805 a Commission of Bankruptcy issued agaiost 
enforced Ralph Ogden; and the Plaintiff and Defendants were 

among Assig- Assignees under it. The Commissioners at the 

nees in Bank- of Mortgagees for <£^^4 canoed the mortgaged 

mptcy to re¬ 
imburse a Payment by one under an Order for a Loss, occasioned by 
their joinl; Act; and' the Obj^^ion, that the l^efendaffiis ^ted only for 
Conformity upon thd Representation and Advice of the l^ntiff, did 
not prevail. 


k- 


Pieinises 
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Prembcs ta be put up to Sale; which produced the Sum 
of .^3400. The Assignees, conceiving, that the Com* 
missioa could not be supported, and that the Mortgage 
was invalid, declined to join in the Conveyance to the 
Purchaser. Upon the Petition of the Mortgagees, that 
the Assignees might be compelled to join in tlie Convey¬ 
ance, or that a lie-sale might be ordered, the Assignees 
hialung good the Dehcieucy, if any, the Assignees were 
directed to concur in the Sale; with Liberty to present a 
Petition to dispute the Validity of the Mortgage. An 
Order for a Ee-sale was afterwards obtained; which Sale 
produced only and under another Petition by 

the Mortgagees the Assignees were ordered to pay the 
Deficiency of .£580, with Interest and Costs, amount¬ 
ing to 0^1139: 11s: dr/*; which Sum was,paid by tiie 
Plaintiff; the Defendants having been committed for not 
paying according, to that Order. The Bill prayed ar. 
Account and Contribution. 

The Defence, set up by the Answers, was, that the 
Plaintiff acted principally in the Bankruptcy; the De- 
fendaq|s relying on his Representations and Advice; arid 
cuncuiiring only hi Form; and Evidence was produced of 
the Plaintiff's Declarations, that he would take the Ma¬ 
nagement of the Law Business upon himself; and, on 
one of the Defendants observing, that they wished to have 
nothing to do witli Law, that he would bear them harm¬ 
less, &c. 

Sir Samuel RomiUy, and Mr. Agar, for the Plaintiff. 

This Court is in the Habit of decreeing Contilbution 
and Average between Persons, one of whom has paid the 
Debt of all; and that Principle applies here; no one of 
these Persons having a greater Interest than anoUier. The 
modem Cases on this Head are but lew: the Principle 
being universally admitted; but it was formerly much 

12 acted 
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acted upon (a). The Effect of fefusbg Contribution^ 
leaving one Party, who had paid the whole, without Ke> 
mody, would be the greatest Injustice. Though the Plain¬ 
tiff took the active Part, they all signed the Petibons. 

• t 

Mr. Leach, and Mr. Wingjield, for the Defendants. 


The'Proposition, that Contribution and Average con¬ 
stitute a common Head of Equity, where die Demand 
arises out of Contract, cannot'be disputed : but its Ap. 
plication is denied, where a Party is charged with respect 
to a Tort. 

Sir Samuel RomiMy, in Reply. 

If this Case is to be determined upon the Distinction 
between Tort and Contract, the Consequences will be 
most prejudicial. In Equity there is no such Distinction: 
Torts being only known at Law'. Suppose a Breach of 
Trust, committed by one Trustee, selling out Stock, re¬ 
ceiving the Amount, and ■ persuading his Co-trustee to 
join him. In Jusdee the one receiving ought to pay: 
but the Decree is against both; and according to this 
Doctrine, if Payment were enforced against him, who 
received nothing, there could be no Contribution. If 
one Trustee by acting end giving Advice to another loses 
his Right to Contribution, the Effect would be a Pre¬ 
mium to Trustees to be idle; as die most active would 
incur the Responsibility. 

The Masteb. of like Rolls. 

N&e. 19. The first Defence made in this Case seems to me to be 
quite untenable. Where entire Damages are recovered 

(«) See 1 Eq. Ca. Abr. AfacAti;or<A,J3KB&Rep.l38.(l) 
113, (Bd. 1739) Ll(^d v. 

(1) TothiU, 21.41. 1 Ch. 9 Vet, 37. tVarev, Hortttood, 
Ca. 246. Wright V. Hunter, 5 Craytkorne v. Sudnburne, 14 
Ves. 792. Lloyd y, Joknes, Fes>28. 160. 


against 
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against several Defendants guilty of a Tort, a Court of 
Justice will not interfere to enforce Contribution among 
the Wrong*4loers: but here is nothing but the Non-per¬ 
formance of a civil Obligation. The lord Chancellor 
held, in the first Place, that the Assignees were bound^Jo 
convey; and secondly, that, a Loss being occasioned by 
their not having conveyed, fbey were bound to makegood 
that Loss, with the Costs, arising by their Refusal, The 
Liability therefore is not at all ex Delicto; unless every 
Refusal to comply with a legal Obligation makes a Party 
guilty of a Ddktum, As to the second Defence, there 
are, no Doubt, many Cases, in which Persons may be all 
liable, severally as well as jointly, to indemnify a third 
Party; and yet ought not in Equity to bear the Burthen 
equally among themselves. But what are the Circum¬ 
stances of Distinction between these Persons i It is not 
alledged, that Uie Plaintiff derived any exclusive Benefit 
from the Acts, in which he concurred with the Defendants. 
Their Refusal produced Loss to others; but no Advantage 
either to him or them. The Defence is of a Kind, which 
a Court of Justice is very unwilling to listen to: that, 
having undertaken a Trust, they abdicated all Judgment of 
lioir own in the Performance of it; and did whatever the 
Plaintiff desired: ** without examining,” (as th^ say in so 
many Words) ** into the Matter, or Ground, of the Proceed- 
ing.” Nothing could be more mischievous than to hold, 
that Trustees may thus act; atid^avoid Responsibility by 
tlirowiiig the Burthen upon the Person, in whom diey have 
reposed this blind Confidence. The Case is not, that they 
abstain‘merely from interfering; but they enter upon the 
Trust: make themselves Parties to every Proceeding; 
give the Sanction of their Names to each Transaction; 
and now say, they are to be considered as total Strangers; 
and all, that has been done, is to be taken as the Act only 
of their Cu-trustec. If this will do to protect them from 
Contribution, why would it not be sufficient to throw back 
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V, 
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the Burthen upon the Plaintiff, if the Defendants ha«I 
been the Persons railed upon to pay in Uie first Instance j 
I t was at first a voluntary Act in them to take the Judg¬ 
ment of the Plaintiff, as a Guide for theirs. There is 
nothing to shew, that he fraudulently professed tliat to be 
his Judgment, which really was not such. He thought, 
there were Acts of Bankruptcies, prior to the Mortgage^ 
that w'ould invalidate it; and conceived, that the Assignees 
ought not to convey to a Purchaser under a Sale, procured 
by the Mortgagees. The Defendants say in their Answer, 
they now believe, there were such Acts of Bankruptcy. 
Then one docs not see, why it should require much Per¬ 
suasion to induce%them to take the Chance of being able 
to prove what they believed to exist, and which, if proved, 
would have been highly beneficial to the general Credi¬ 
tors. I see iiotliing sufficient to exempt them from the 
Liability to answer for Acts, in which they joined; and 
to enable them to throw the whole Responsibility for 
those Acts upon the Plaintiff. He is therefore entitled to 
the Contribution he prays, with the Costs of the Suit. 


Rolls, 

1812, 

Nov. 16. 19. 


LEE r. MUGGBRIDGE. 


B y Indenture, dated the 2l8t of November, 1789, 
previous to the Marriage of John Muggeridge 
and Mary HiUer, a Messuage, of which Mary HiUer 

Interest to the separate Use for the joint Lives of Husband and Wife^ if 
slie survived, for her Hdrs and Executors : if he survived, according to 
her Appointment by Will j in Default thereof a Limitation over as to the 
real Estate, and, as to the person|l, to her Executors, the Wife cannot, 
during the Coverture, bind the Capital, surviving to her. 

As to the Effect of her subsequent Undertaking, when sole, to pay her 
Bond, given during Cov erture, the Creditor was left to Law. 


Under a Set¬ 
tlement in 
Trust to pay 
the Rents and 


was 
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\ras seised in Fee, was settled, to the Use, after the 
Marriage, of Trustees and their Heirs, during the joint 
JLives of John Muggeridge and Mary HiUer; upon 
Trust, to pay the Rents, Issues, and Profits, to Mary ^ 
Ilillerf or to such Persons as she by Writing should direct 
to receive the same, during the joint Lives of Jofin Mug- 
gervige and Mevry Hiller, for her sole and separate ; 
and from and immediately after the Decease otJohn Mug¬ 
geridge, in case the said Mary should survive him, 
to the Use of Mary HiUer, her Heirs and Assigns for 
ever; but in case she should die in the Lifc^-Time of John 
Muggeridge, then to the Use of such Persons, for ftUdi 
Estates, and charged, as Mary HiUer by her last Will and 
Testament in Writing, or by any Writing in die Nature of, 
or purporting to be her last Will and Testament, executed 
ill the Presence of Tliree \Yitnesse8, should direct, limit, 
or appoint: and in Default thereof, to the Use of Han^ 
<nah Hiller, her Heirs and Assigns for ever. 

The Settlement contained a Power of Sale; the Mo¬ 
ney arising ihercfrc^i, to be settled to the same Trusts; and 
as to certain Stock and Funds, to wliich Mary Hiller was 
entitled, and which had been transferred to the same Trus¬ 
tees, it was declared, tliat the Trustees should stand, 
possessed thereof, in Trust, after the Marriage, to pay 
aud apply the Interest, Dividends, and annual Produce 
thereof unto Mary Hiller, during the joint Lives of her¬ 
self and John Muggeridge, for her sole and separate Use, 
exclusive of him, and not to be subject to his Debts or 
Controul: and from and after the Death of John 
geridge, in case Mary Hiller should survive him, then, 
upon Trust for Mary Hiller, her Executors, Administra¬ 
tors, and Assigns; but, in case Mart^Iillcr should die 
in the Lafc-limc of John Muggeridge, upon Trust, after 
the Decease of Mary Hiller, to assign and transfer the 
several aud respeetive Funds, to such Persons, in such 

11: Shares, 
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Sbtresj and sufeject, as Marj^ not'widistaiiffiiigi her 

Caveitare, by her last Will and Testament in Writing, or 
by any Writing in the Nature of, or purporting to be, her 
last Will and Testament, should limit, or appoint: and, 
in Default thereof, upon Trust, to pay, transfer, and as¬ 
sign, the same unto Mary I^er, her Esecutors, Admi¬ 
nistrators, and Ass^ns, for her and then' own proper Use 
and Benefit. 

In 1799 Jote^ H&ter^ the Son of Mrs. MtiggerMge 
by a former Husband, from whom she derived her Pro¬ 
perty, fidlmg into embarrassed Circumstances, she, in or¬ 
der to induce the Plaintiff, his Father-in-law, to relieve 
him, proposed by Letter to become Security to the Ex¬ 
tent of <£2t)00 by a Bond, payable at her Death* The 
Plaintiff acGordii^Iy advanced the Money to Joseph Hil¬ 
ler g mid Mrs. Muggeridge by her Bond, dated the 4th of 
Augiut, 1799, became bound to the Plaintiff for jiiOQO, 
with Conation that the Heirs, Executors, or Administra- 
toni, of Mrs. Muggeridge should, within Six Months af¬ 
ter her Decease, pay to the Flaintifig,«£1999:19** with 
such Part of the Interest, as Joseph Hiller should omit 
to pay; it being agreed that he should pay the Interest 
Half-yearly. Joseph Hiller having neglected to pay the 
Interest, the Plaintiff, in the Year 1804v wrote to Mrs. 
Mug^erid^i requesting Payment of tlie Arrears; to 
which she, after her Husband's Death, returned an An¬ 
swer, stating, that it was not in her Power to pay tiie 
Bond off; and that it would be settled by her Executors. 

Mrs. Muggeridge died in 1811. 

Tlie Bill, filed agmnst the Devisee and Executors, 
prayed, that the ^ond might be declared a Charge on, 
and be paid out of, her separate Estate. 

Mr. Hidlisi, Mr. Leaeh, and Mr. Newlandf for the 
Plaintiff'. 


The 



CASES IN CHANCERY. 

The CcMitract with this marfled Womm was perfectly 
fair; arising from her own Applicatknf; and the most me¬ 
ritorious Modves. The Doctrine, that a married Woman, 
having separate Property, baa a Right to dispose of it, 
is as old as Lord Lfmriwn^sTime; and has been recog¬ 
nized in modem Cases, T^tonutS'{a) k pre- 

cisdy in point* The only Question is, whether die Wife 
had separate Estate; and, if there can be any Doubt upon 
that, her Conduct on the Application, made to her after 
her Husband's Death, would make her Estate liable. Sup¬ 
posing, that havingno separate Estate, she was not bound 
by the Bond, executed during Coverture, her Promise, 
after the Covcsrtnre determined, would bind her; as in the 
Case of an Infant, promising after thef nfancy is at an End; 
a Bankrupt aftm* his Ceirificate obtained ; or a Debtor, 
protected by dm Statute of Ximitetions. In this Cas^ 
however, the Wife had separate Estate; to create which 
no partictilar Form of Words is req[uired: it is sufficmiit, 
that the Husband can only take under the Appomtment 
of die Wife. Trying the Case by that Buie, diis Property 
must be considered as die separate Estate of Mrs. Mug- 
gcridge ; and to separate Property the Power of Disposi¬ 
tion is incidental: Fettiplace v. Gorges (6). 

Sir Samuel RomUlgf Mr. Hart, and Mr. Utterson, for 
the Defendants. 

If the Plaintiff can establish, that Mrs. Muggeridge had 
separate Property, then under the Authority of Peacock 
V. Monk (c), Hulme v. Tenant (d), and other Cases of 
that Class, he must recover; hut the Rents and Interest 
only are settled to her separate Use, for the joint laves of 
■ her and her Huriiand: not the Capital of her Estate, 

(<») 15 Vet, 5£>6. (c) 2 Pet, 190- 

(i) 3 Bro, C, C. 8.1 Ves. (d) l Pro, C. C*. 16- 
juu. 46. 
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wbich left subject cwily to her Appointment by-Will; of 
which therefore she could make no Disposition by Deed 
in her Uusbaiid*s Life fa). The Case of Hecdiey v. 
Tfumtas has no Application: the whole Property was 
vested solely in the married Woman; who could, there¬ 
fore, immediateljr after the Execution of the Settlement 
have disposed of it by Deed: no such Power existing in 
this Case. It is not material, how the Debt, which has 
given rise to this Suit, was contracted ; since it was not 
competent to Mrs. Mu^eridge to undertake to pay; be¬ 
ing a Feme Comrt, and having no separate Property; her 
Bond was a mere Nullity ,* incapable of Confirmation 
after the Coverture determined. The equitable Relief, 
given in these Cases^ is always commensurate to the se¬ 
parate Estate, or the Nature and Extent of the Power. 
This Instrument never can be considered as an Exercise 
of the Power of Appointment, actually reserved to her. 
The late Cases Hulme v. Tenant^ Nantes v. Corrode (d), 
and Sockett v. Wrai/ (c% establish, that the Power must 
be pursued; and this Settlement prescribes one Moile, 
and one Mode only, of exercising it, and not being so 
exercised, the Consequence is, that the Property survived 
to her under die ultimate Limitation. The Letter of 
1804<, cannot be a Confirmation of the Bond: nor 
can it amount to a Promise, upon which an Assump&it 
could be msintaiiicd. A Court of E«|uity will not extend 
the Principle, upon which Relief has been given in these 
Cases. 

The Master of the Rolls. 

Whether the Case of Heatley v. Thomas be well or ill 
decided, it has no Bearing upon the present. There was 

(fl) See Andenon v- Datv- (A) 9 Ves. 102. 
soHy 15 Vc5. 532. (r) 4 Bio, C. C. 483. 

ii Dcclaju- 



CASES JN CHAKCEUY. 


1812. 

Les 


123 


a Declaration of Trust as to die whole Fund for the sole 
and septate Use of the Wife: not, as in this Case, as 
to the Interest only. It is true, there being an Agrec- 
tneiit, that the Principal should remain in the Hands of 
fViUiSi he paying Interest for it, it was declared, that such 
Interest was to be paid into her propm* Hands: but that 
was rather consequential to the fcMrmer Declaration, than 
at all contmehetory to it. There was not, as here, an ex¬ 
press Provision, that in the Event of the Wife surviving 
the Property should be absolutely her*s; which implies an 
Exclusion of a Power of so appointing it daring the Cover¬ 
ture, as that it riiould not in that Event belong to her; 
and, farther, it was to be collected from the whole Instru¬ 
ment, that she was to have a Power, not only of appointing 
by Will, but of disposing of the Fund in any other Man¬ 
ner: There is therefore little or no Resemblance between 


V. 

Muocekidoe. 


the Two Settlements; but this Case falls precisely within 
the Decision of Richards v. Chambers {a) ; where the Set¬ 
tlement was, at least in the Particular in question, precisely 


the same as this: in Trust for the sole and separate Use 
of the Wife for Life; and, if she sur^ved h4r Husband, 

It was to be absolutely her's: if she died in his Life, it Where a mar- 
was in Default of her Appointment to go to her Execu- ried Woman 
tors and Administrators. It is unnecessary for me to re- stipulates, that 
peat the Reasons, upon which I held in that Case, that, Event of 


where a married Woman expressly stipulates, that in the ber surviving 


Event of her surviving the Property shall become her*s, 
reserving no Power of Dispo^tion over it during the Co¬ 
verture, diere are no Means, by which she can dispose of 
it, while she remmns Cewert, 


the Property 
shall be hcr*s, 
reserving no 
Power of Dis¬ 
position over it 


As dierefore her direct Appointment could not affect during the Co- 

this Property, ajbrtiori it cannot be affected by her Bond. there 

As to what passed after the DeafJi of the Husband, the Means, 

Plaintiff must establish his Right at Law. If she has which she 

can dispose of 

(a) 10 /^cs. 580. it,while Covert, 

done 
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done any Thing, that sets up the Hond, or there has been 
a new Contract, her Assets will be liable: but 1 cannot 
now decree an Account against her Asseb. 


Rolls. 

1819, 

JVov. 19 . MEADOWS V. PARRY. 

Limitation ^EOJRGiS Meadows Parry by his Will, dated the 
oTwafteraLi- of November^ 1S08, gave the Residue of his 

mitation,which Estate to his Wife Mehecca Parry and Two other Per> 
never took Ef- sons—** Upon Trust, that they do and shall apply the 
feet, establish- « Dividends and Interest of the said Securities, so to be 
edj^ notope- s'purchased, upon and for the Maintenance, cloathing, 
rating as a « educating, and placing out in the World, of all and 
Condition pre- a every such Child or Children, as I may happen to leave 
cedent. « Death, and born in due Time after, equally, 

** Share and Share alike, until they shall respectively at- 
tain the Age of Twenty-one Years: then, upon Trust, 
** to pay, assign, and transfer, their Share of the Funds 
** and Securities, in which the same Residue shall have 
** been so invested, equally: and, in case any or every of 
the said Children shall happen to die before Twenty- 
** one, such deceased Children's Share to go to the Sur- 
** vivor; and, in case there should be only one such Child, 
** which shall attain that Age, then in Trust to pay the 
** same Residue to such only Child, as his, or her, own 
** Property for ever*: but, in case it shall liappen, tliat all 
** of the arid Children shall die before attaining that Age, 
** then and in mch Case I give and bequeath all such Ke- 
** sidue unto my said dear Wife Rebecca Parry, her Ex- 
** ectttors, Adminii^rators, and Assigns, for ever as her 
own sole and absolute Propertyand die Testator ap¬ 
pointed the Trustees joint Executors. 


The 
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The Testator bavii^ died without leaving or ever hav¬ 
ing had, any Issue, a Bill was filed by the Plaintiff, as one 
of his next of Kin, against the Widow, for a Hoiety of 
the Residue; insisting, that, as the Testator died without 
Issue, the Residue was distributable, as undisposed of 
by his Will 

Mr. Leach, and Mr. Wingfield, for the Plaintiff. 

Mr. Hart, and Mr. JR^wpeU, for the Defendant. 

For the Plaintiff, it was submitted, that the Circum¬ 
stance of the Testator^s having Children by his Wife, and 
their all dying under Twenty-one, was a Condition pre¬ 
cedent to entitle the Defendant, the Widow, to take the 
Residue: and, as the Testator never had any Children, she 
was not entitled to it. The Case of DavU t. Norton (a) 
was cited. 

The Master of the Rolls said, this Case could not 
be distinguished from those, in which, where a Testator 
devised to the Child, with which his Wife was emient, and 
if such Child died before Twenty-one, then over, the De¬ 
vise over had been held to be good ^ though she proved 
not enaent. 

The Bill was dismissed. 

(a) 8 P. ^ms. S 90 , and BeU,Cowp.4Xi,{l)Doo^,Bra- 
see Mr. Cnrs's Note. 8 ee also bant, S Bro. C. C. 393. Mur- 
Janes v. Westcomh, I £q.Ga. rojf v. Janes, Post, Yoh 2. 313. 
Abr. 243, pL 10. Statham v. 

(1)2 jPottg. 66. Note 4. See Holmes v. Cradoek, 3 Fes. 317. 
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COOKE r. SETREE. 


Though the 
Court tvill open 
a SoUcittfr’s 
and order 
Taxation^ after 
several Years, 
and a Security 
given, or even 
Payment, upon 
gross Errors, 
Fraud or undue 
Pressure, where 
nothing ap> 
peared but a 
trifling Inaccu> 
racy, and under 
other favorable 
Circumstances, 
the Court 
would not re¬ 
strain Proceed¬ 
ing upon a Se¬ 
curity, obtain¬ 
ed, while Bu¬ 
siness was de¬ 
pending. 


« 


T he Plaiutifl' employed the Defendant, and liis late 
Partner Smith for some Years as her Attornies ; 
during which they delivered Bills annually^ and received 
from her divers Sums of Money. 

Upon their Application the Plaintiff together with her 
Surety executed Two several Bonds. The Defendant 
havhig commenced Proceedings on those Bonds, the 
Plaintiff filed her Bill, alledgiiig, that she had overpaid 
the Defendant; praying an Account, that the Bonds 
might be delivered up, and an Injunction. The common 
Injunction having issued, the Defendant applied to dis¬ 
solve it. 

Mr. Healtlf for the Defendant. 

Sir Samuel .Romilly, and Mr. PhiUimoret for (lie 
Plaintiff. 

The following Authorities were referred to; Prac. 
Reg. (a), Aubrey v, Popkin (b), fValmsley v. Booth (c). 
Draper*^ Cmtpany v. Hcrm (d), iMngstqffe v. Tayhr (c). 

The Lord Chancelloh. 

This Application is made upon general Principles, and 
also on special Grounds. As far as it proceeds upon 
general Principles, it is stated, that, generally, if an 
Attorney has received a Security, the Court will, as 
frequently has been done after actual Payment, order a 
Taxadon of the BiB; and supposing the Rule not to be 

(a) 39 ;. (d) 2 Ath. 295. 

(b) 1 TBch. Rep. 403. (s) 14 Ves. 363. 

(c) 2 Ath. 25. 

so, 
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so, generally, yet, where the Security has been received, 
not after tlie whole Business was concluded, but, while 
the Suit was going on, the Bill must be taxed. I will lay 
down the Rule as strong as any Judge; that there may be 
unquestionably that Sort of Pressure and Influence on the 
Part of a Solicitor over his Client, with regard to pecu¬ 
niary Demand, against which the Court will give Protec¬ 
tion ; but that must not be carried too far ; and for the Sake 
of Clients; with reference to whose Means of carrying on 
long and expensive Suits, in which they may be engaged, 
the Court must not so for interpose as to produce the 
Effect, that no professional Gentleman will undertake, or 
go through with. Causes. A temperate and just Con¬ 
sideration must tlierefore be applied to each Case. The 
Court may order Taxation, as Lord Camden did ii. the 
Case (a), referred to, after Eight Years, and Lord Hard- 
wicke after Twenty-one, and an actual Security given; 
where the C6urt can see, that it was obtained by tne 
undue Pressure of that Influence, which the Situation of 
Attorney gave; permitting the Security therefore to stand 
only for what is justly due. I go much farther ; that after 
Security given, and even Payment, if the Client can point 
out in the Bill gross Errors, Charges amounting to Im¬ 
position and Fraud, the Court will open flie whole. Eveiy 
Case however must be considered upon its own Cir¬ 
cumstances. 


I8lt. 

COOKfe 


V. 

Sethee. 


In this Case Mr. Stnitk was the Attorney of Mrs. 
Cooke from the Year 1801 to 1803; when Mr. Selree 
came into Partnership with him. Theyfl^^red Bflls 
annually: I will take them (the Fact being ^puted) not 
to have been signed Bills, upon winch Actions might be 
brought; but intimating annually the State of their De¬ 
mand upon her. They go on until'1808 ; and the Pbin- 
tiff became engaged in a Suit; of her probable Suctess in 

(a) Aubrey v. popkitit 1 Hick, 403. 


which 
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which Smith had a sanguine OjMiiion. Setree did not 
Uiink so; but there is no Evidence before me, Uiat he 
concealed his Opinion. The Suit proceeded; and it is 
not to be laid down, that a Solicitor is not to be paid, 
because he happens to be mistaken in hb Opinion. In 
Michaelmas Term 1808 a Decree was pronounced s^ainst 
her by the Court of Exchequer: the Bill having been Just 
before delivered; which I will suppose delivered at that 
Moment. An Arrangement was made as to that Bill: it 
was secured by a Bond; which was made the Subject of 
a Proceeding at Law; that has now reached a Writ of 
Error; and there is not stated to me one Charge, which 
can be considered as founded in Imposition, Fraud, or 
even Error. The Bill was reduced by this Species of 
Attention; observing, that a trifling Sum, £l : ids, was 
twice charged ; a Circumstance, on which I lay no Stress; 
as the Person, observing that Inaccuracy, might not be 
a Judge, whether that Charge should ever have been 
made. It is not now establbhed, that diere is in this Bill 
any Item, that can be represented as Fraud, Imposition, 
or material Error; and it is properly stated in the Answer, 
that there is scarcely an Instance of a Bill in which some 
trifling Reduction may not be made: but it is impossible 
to hold that a Ground for putting it upon the Footing of 
improper Charge. 

Is there tiien any Evidence of undue Pressure on the 
Situation and Feelings of the Client in obtaining this 
Security ? I cannot go the Length of holding, that a Bond, 
given in 1810, is to be complained of in 1812 upon the 
mere Ground, that there was not at the Time an End of 
all Business, depending between the Client and the At« 
torney, or of a particular Suit, in which they were en¬ 
gaged. It may be very fair as betwfien them to say, that 
the Situation of the Attorney was such, that he could not 
go on} and tiierefore presented his BUI; desiring either 

Payment 
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Payment or Security in Part. This Case however goes 
farther. The Demaiid was due to two: one of them 
being the original Attorney of the Party; and it is also 
stated, that one Instalment was paid. Where there is no 
Fraud, Imposition, or Evidence of undue Pressure or 
Influence, and the Proceeding at Law has gone to Judg- 
ment and a Writ of Error, the Question is reduced to 
this: if tliere have been subsequent Dealings, in respect 
of which it can be made' probabloi that there has been 
any Receipt, that ought to be taken in Discharge of this 
Bond, that may form a Ground for Inquiry: but under 
ail the Circumstances of this Case not without Payment 
into Court; and, as far as any thing has been read, I do 
not think the Plaintiff will make any thing of that Inquiry. 


llie Order was made for dissolving the Injunction (1). 

Lincoln’s 
Inn Hall. 
1812 , 

HOWDEN r. ROGERS. Dec. jo. 

I , , ^. 

T he tiill was filed by the Assignees undor a Com- Writ of Ne 

mission of Bankruptcy; praying an Account against Regno 

the Defendants Jo^ce and Rogm, and the WYit of Ne granted against 

exeat Regno against the latter; which was granted, nsarked ^ Person, gene- 

for the Sum of ^60bo, upon Affidavit; stating that Sum resident 

to be due to the Bankrupts upon Balance of Accounts; Ireland , and 

^ • in this Country 

only for a temporary Purpose; und^O' the Circumstances, that a Ba¬ 
lance was sworn to, for which Bail might have been had; that the 
Plaintiffs had filed a Bill in Irelands where tius Transactions arose, for 
an Account; and a Proposal of Reference. 

The Writ disehai^ed on giving Security. 

(I) Plenderleath v. Fraaer, Posts 3 Vol. p. 

VoL. I. K and 


1812. 
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and Declarations of Bogera, that be intended to go to 
Ireland immediately. 

A Motion was madci that the Writ may be dbcharged; 
and that the Defendant may be discharged out of the 
Custody of the Sheriff; upon Affidavit; stating, that 
the Defendant’s Residence was at New Boss in Ireland ; 
and he had no other Place of Residence whatever; that he 
had come to England to transact some necessary Affairs, 
^elating to his Trade; and particularly to adjust the Ac¬ 
count with the Plaintiffs; but in a few Days after his 
Arrival he was advised by his Partner, that the Plaintiffs 
had instituted a Suit in the Court of Chancery in Ire^* 
land against them relating to the Accounts; to which 
Suit the Defendant had directed an Appearance to be 
entered ; and had since offered a Reference ; which was 
refused; that, when arrested, he was about to return to 
Ireland ; where his Connections and Business were; and 
otherwise had no Intention whatever directly or indirectly 
to leave the Kingdom- 

Sir Arthur Piggotty iu support of the Motion. 

The Defendants are Merchants, residing in Ireland; 
carrying on general Business there; and the Transactions, 
from which the present Demand arose, took place in that 
Country; where a Suit is now depending for the same 
Purpose: on account of those Transactions. He is in this 
Country only for a temporary Purpose; proposes a Re¬ 
ference, and swears, Uiat he has no Intention of quitting 
Ireland} which may be prevented by the Writ of Ne 
exeat Begno issuing from t^ Court of Chancery in Ire- 
land. The Application of this Writ to such a Case would 
be an Abuse of the Jurisdiction; and the Inconvenience 
enormous; if any Irish Merchant, coming here for a tem¬ 
porary Purpose, may be stopped; and, at a Distance from 

his 
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his Means and Connections, compelled to find Bail for 
Debts, contracted in Ireland, on the Faith of the Justice, 
to be there administered by the same Law as that of this 
Country. The Effect is equivalent to Imprisonment: 
Peame v. Lisle (a), Morrison v. Wi^ie (6), De Car-' 
Here v. De Ccdonne (c). 


1812. 

Howdeh 

V, 

Rooers^ 


Sir Samuel Romill^f and Mr. Whitmarshf for the 
Plaintiffs. 


With respect to the proposed Reference, since the 
Union a Decree here may be enforced in Ireland; but not 
an Award. This Writ is perfectly regular in’the present 
Instance; and is Matter of Right; if the Party applying 
for it makes out an equitable Demandand, that t^e 
Defendant is about to quit this Country. The Court has 
no Discretion to refuse it; and the Circumstance, that 
the Plaintiffs have had Recourse to another Tribunal, in 
a Suit, to which the Defendant has not appeared, forms 
no Objection. 

The Cases in And>ler have been long over-ruled; if tliey 
rould have any Application. In Atkinson v. Leonard (d), 
and Hoddam v. Hetheringlon (e), though the Writ was 
discharged under the peculiar Circumstances, yet Security 
was required, that the Party would abide the Decree. 
^Vll the Cases upon this Subject are collected in Mr. 
Beames*8 Book (J"). 

This is a Case of mutual Dealings between two Houses, 
the one carrying on Business in Ireland^ the other in Eng- 

(a) Ami). 77. ‘^Writ Ne exeat MegnOy with 

(i) Amh. 177. ' *^ractical Remarks upon it 

(c) 4 Ves.577. "as an equitable Process,” 

(d) 3 Pro, C. C. 218. &c. Collinson v. ——, 18 Ifcr. 

(e) 5 Ves. 92. 353. 

( /) “ A brief View of the 

K2 


land. 
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», 

Rogers. 


The natural Jurisdiction is not more in the one 
Country than the other; and if the Defendants complain 
of having the Accoilnt taken here, the PiaintifTsmay with 
equal Reason press the Inconvenience to them of taking 
it in Irelands This Writ is usually granted upon the Affi¬ 
davit of the Party interested; but the Bankrupt, who alone 
swears positively to this Balance, has no Interest, except 
that remote Interest in the possible Event of a Surplus. 

The Lord Chancellor. 

1 am extremely well aware, that this great prerogative 
Writ is issued in Cases, in which it may lead to very ex¬ 
tensive, and very harsh. Consequences: on that Account 
I never indorse the Writ without reading the Affidavit; 
and in this particular Case I did not indorse the Writ, 
which was brought to me at the House of Lords, until 
1 had an Opportunity of reading the Affidavit very care¬ 
fully. 1 saw, that this was the Case of a Person, who 
had been here some Time; which is not very important; 
but occasionally here : his general, and almost constant, 
Residence being in Ireland (1). Considering what had 
been frequently done in this Court, 1 had the Satisfaction 
to find my own Argument in Atkinson v. Leonard (a) 
very like Sir Arthur FiggotCs this Day. In that Case both 
Parties, having their general Residence at Antiguaj had 
come over to this Country on a very particular Occasion. 
The Two Cases in Ambler being cited. Lord Thurlow 
says of the first of them, that he cannot rely upon it; as 
according to his Account of it Lord Hardwiclie required 
Security; and, stating the Cirj:unistances of the other 
Case, said, he should regret, that the Grant of the Writ 
depended upon such CirUpmstances; holding himself 
bound in that Case to grant the Writ. It occurred aftei- 
wards to me to establish, that, though generally this Writ 
(fl) 3 Bro. C. C. 218. 

(I) Tryar v. Vemorit Sel. Ca. Ch. 5. 


was 
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was granted only upon an equitable Demand, yet in one 
Case it issues, where the Demand is both equitable and 
legal; ahAin this particular Case, thdugh this Court would 
have Jurisdiction upon the AccO&it, yet upon the same 
Affidavit, if the Assignees had taken out a Writ, the 
Court of Law would have held the Defendant to Bajl; 
though he was here only for a Moment; a Court of Law 
ill an Action by the Assignee of a Bankrupt upon a Ba> 
lance of Accounts requiririg an Affidavit on/yto his Belief 
of the Balance; if the Bankrupt, as in this Instance, 
swears to it positively. 

Not relying upon that however, 1 cannot distinguish 
this Case from Atkinson v. Leonard, and several subse¬ 
quent Cases, from the fVest Indies^ from Scotland, an.i, 
1 believe, from Ireland. The Question therefore is, whe¬ 
ther I have any Discretion to refuse the Writ: a Ques¬ 
tion, upon which I am bound by these Decisions; and 
the utmost I can do for the Defendant's Relief is to dis¬ 
charge him on giving Security to abide the Decree. Upon 
that the Practice is so settled, that I have no Option. 
With regard to the Bill, tiled in Ireland, that will not 
Within the Reasoning of any of the Authorities be found 
to be a Circumstance, on which the Court would be jus- 
tilicd in withholding the Writ; unless that Act amounted 
to a Pledge of the Faith of the Party, that he would take 
no other Remedy elsewhere. That Circumstance should 
have been stated in the Affidavit; for this Reason, that 
the Court ought to be very careful in granting this Writ; 
and should know previously, that all the Circumstances 
are disclosed : but I do not mean, that, if that Circum¬ 
stance had been stated, I sll^uld not have granted the 
Writ 


1«I2. 

How DEN 
V. 

Rooers. 

A Court of 
Law will hold 
to Bail upon a 
Balance sworn 
to positively by 
a Bankrupt, 
and to Belief 
by his As¬ 
signees. 

Ne exeat 
Jteffno granted j 
the Defendant’s 
general Resi¬ 
dence being in 
the West In¬ 
dies, Scotland, 
and Ireland. 


This is a Case of less Hardship perhaps than any other; 
as the Plaintiffs might have had Bail at Law upon the 

K 3 Balance 
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Balance sworn to; and the Defendant, if he could give 
Bail, may find Security: the Case of Account forming the 
single Exception, in which this Writ is applied: though, 
the Balance being sworn to, the Demand is not purely 
equitable; but Bail might have been had at Law. 


Rolls. 

1812, 

Aov. 16 . 26 , 

Trustee dying 
Nineteen 
Months after 
the Testatrix, 
without having 
acted, held en¬ 
titled to a Le¬ 
gacy, given as 
a Token of Re¬ 
gard and a Re- 
compence for 
his Trouble: no 
Refusal or Ne¬ 
glect to act, 
where neces¬ 
sary, appear¬ 
ing. 


BRYDGES WOTTON. 

T he Master's Report in this Case stated, that the 
Testatrix by her Will gave to Nicholas PVescomb 
and John Wescomb Emmerton, her Trustees, Fifty Gui¬ 
neas each, as a small Recompence for the Trouble they 
might be put to in the Execution of the Trusts of her 
Will. The Master disallowed tlie Legacy to Emmerton; 
as he had by his Answ'er declined to act in the Trusts 
of the Will: allowing the Legacy to Wescomb on the 
Ground, that Wescomb survived the Testatrix about Nine¬ 
teen Months ; and although he died %yithout having acted 
in the Execution of the Trusts of the Will, the Master 
did not find ths^t he was ever informed, that he was a 
Trustee; or called upon to act; and he had therefore no 
Opportunity of consenting or declining to act in the Exe¬ 
cution of the Will, 


An Exception was taken to the Report. 


Mr. Leaclif and Mr. Treslove, in support of the Ex¬ 
ception. 

Where a Legacy is given to a Trustee or Executor ex¬ 
pressly as a Recompence for his Trouble, he can only 
become entitled to the Legacy by undertaking the Trust, 
[ 133 ] in respect of which it is given. This, which is clear, as a 
general Principle, stands also upon Authority: Hum^ 

berston 
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berston Humberston (a). Harrison v. Bmile^ {b). In 
the latter Case a Person, appointed Executor, having 
interfered as to the Funeral, died; not having taken Pro¬ 
bate : it was held, that;, though he had not proved the 
Will, he had adopted the Trusts: the Court intimating, 
that, if he had died without shewing any Disposition to 
take upon him the Trusts, he would not have been entitled 
to his Legacy. The Conclusion, that though he is prevent¬ 
ed from undertaking the Trust even by the Accident of 
Death, he shall have a Legacy, given to him only in con¬ 
sideration of his executing that Trust, is attended with 
great Difficulty. Some Inference arises from the common 
Name of these Trustees; indicating a Family Connection 
between them; a Circumstance, making it probable that 
they must have had Notice of a Fact, in which they had 
that Interest. Claiming under an Exception to the general 
Rule he must support his Claim by Evidence ; Want of 
Connection with the Family; Residence at a Distance; 
but, if the Title was defeated by Death, or any other Ac¬ 
cident, preventing his undertaking the Duty, on account 
of which the Legacy was given, it is without Remedy. 

Mr. Richards, and Mr. Jones, for the Report. 

Besides the Distinction, that there is a determined 
Mode, in which an Executor takes upon him that Office, 
a Trustee having no such Means of indicating his Inten¬ 
tion to act, he has no Right to interfere, until the Exe¬ 
cutor assents. The Master does not find, that ibis Trus¬ 
tee had any Notice. The Debts and Legacies might not 
be paid, and the Residue formed, for a long Time: until 
all those Objects of the Trust were fulfilled, his Legacy 
could not accrue. Until the Residue is formed, and the 

(a) I P. 335. have done it with an Inten- 

(b) 4 Ves. 212. Reed v. De- tion really to act, he was held 
values, 2 Cox, 285. Where not entitled to the Legacy, 
an Executor has proved the Harford v. Browning, 1 Cox, 
WiU, but did not appear to 302. 

K4 


1812. 

Brvdges 

V. 

Wotton; 


Assent 
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1812 . 

Bbtogbs 

V. 

WoTTON. 


Assent of the Executor giveiii all. the Interest remains in 
him. There is no Period, at which it can be represented, 
that any Trust attached, which this Trustee was not 
ready to execute. Can he then lose hb Legacy on the 
Ground of Inactivity; having no Motive or Means of 
Action ? The first Trust is for the Executrix for Life; 
vesting in her the whole legal and equitable Interest; 
distinguishing it from the Case of Harrison v. Eowl^ ; 
where there w'as no other legal Interest than that of the 
Executor. 

Mr. Leachf in reply, urged, that there was a Trust of 
the real Estate, commencing immediately on the Death of 
the Testatrix; subject to the Charges to pay unto or per¬ 
mit and empower Mary Brydges to receive and take the 
Rents and Profits, during her Life; and the Trustee not 
having acted in that respect, was not entitled to his Le¬ 
gacy ; to which it was answered, that the Bill was con¬ 
fined to the personal Property; and there was no Notice 
of any Thing, relative to real Estate* 


After the Argument of the Exception the Master of 
the JR,olls observed, that the Will was imperfectly stated 
in the Master's Report. The particular Clause was ex¬ 
pressed in the following Terms: 

** And 1 give and bequeath unto the said t^icholas Wes- 
comb and John Wescomb Emmerton my Trustees herein 
after named the Sum of Fifty Guineas a-piece; of which 
I beg their Acceptance, as a Token of my Regard for 
them, and a small Recompeuce for the Trouble they 
may be put to in the Execution of the Trusts of this 
my Will : the said Legacies of Fifty Guineas a-piece 
given to the said Nicholas Wescomb and John Wescomb 
Emmerton to be over aud above the Xjcgacies of Ten 

“ Guineas 
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** Guinefts hereinbefore bequeathed to them respectively 
ati4 to be paid within Twelve Calendar Months after 
“ my Death,” 


1812. 

Beydoes 

V. 

WOTTON. 


TJ^e Masteb of the Rolls. 

Upon Inspection of the Will, so far as regards the Le¬ 
gacies to the Trustees, it turns out to be very different 
from what it is stated to be in the Abridgment of the 
Master*s Report; with which 1 have been furnished. The 
Legacies are given, not merely in Compensation of future 
Services, but also in Token of Regard; and they are to 
be paid within Twelve Months after the Testatrix’s Death. 
Before the End of Twelve Months they had no Duty 
whatever to perform with regard to the personal Estate. 
They could not meddle with the Residue, until all *die 
Debts, and even the Legacies given by the first Part of 
the Will, were satisfied. At the End of the Twelve 
Months they had a Right to receive their own Legacies. 
It is not necessary to determine, what would be the Case, 
supposing they had within the Twelve Months refused to 
accept the Trust; or neglected to act in it injany Mat¬ 
ter, in which their Interference might have been neces¬ 
sary ; as here is no such Refusal, or Neglect. It is true, 
there is an immediate Devise to them of the real Estate, 
subject to the Charges: but not upon any Trust, that 
required their ^immediate Interference. The first Trust 
was to pay unto, or to permit and empower MaryBryd^es 
to receive and take, the Rents and Profits during her 
Life. It is by no means clear, that this was not an Use 
executed in her (a). Bi;it in all Events it was no Duty 
of theirs to turn their Cestui qui Trust out of Possession; 
when she was entitled to all the Rents and Profits during 
her Life, From their not so doing it is impossible to 


jVbe. 26. 


Devise in 
Trust, subject 
to the Charges, 
to permit A. to 
receive and 
take the Rents 
and Profits for 
Life: whether 
not a Use exe¬ 
cuted, Queere* 


(a) Vide 2 Tam. 109. 


infer 
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1812. 

Bbvdges 

V, 

WoTTON. 

When a Period 
of Payment is 
appointed, the 
subsequent 
Failure, or 
Breach even, of 
an express Con¬ 
dition, annexed 
to a Legacy, 
cannot affect 
the Right to re¬ 
ceive it, 

Lincoln’s 
Inn Hall. 

1812, 

Dec. 15. 

Defendant to 
a Bill to perpe¬ 
tuate Testi¬ 
mony entitled 
to his Costs im¬ 
mediately after 
the Commis¬ 
sion executed 
upon the Alle¬ 
gation, that he 
did not exa¬ 
mine any Wit¬ 
nesses. 
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infer nh Abdication of those active Duties, which were 
imposed upon them in the Event of her Death. 1 see 
nothing therefore to prevent these Legacies from becom¬ 
ing payable at the End of Twelve Months, according to 
the express Direction of the Will; and, if payable then, 
they could not by any thing that happened afterwards, 
cease to be payable; for when a Period of Payment is 
appointed, the subsequent Failure, or Breach even, of 
an express Condition, annexed to a Legacy, cannot 
affect the Right to receive it; as in the Case of Clent 
V, Bridges (o), and Oshorne v. Brou n {h). 

Therefore, the Exception must be over-ruled. 

(a) Finch* 26. ^ ^^7* 


FOULDS ». MIDGLEY. 

T he Bill was filed to perpetuate Testimony. The 
Defendant joined in the Commission, sued out by 
the Plaintiff'to examine Witnesses; which was executed. 
The Defendant then obtained an Order for the Taxation 
and Payment of his Costs; alledging, that he had not 
examined any Witnesses. 

A Motion was made on the Part of the Plaintiff, that 
this Order might be suspended until Publication passed. 

Mr. Hall, for the Motion. 

This Order was obtained prematurely on a Suggestion, 
that may not prove true. It is imirossiblc in this State 

of 
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of the Proceedings to know,* whether the Defendant has 
cross-examined the Witnesses, or has examined them in 
Chief. An idea has gone forth, that if the Defendant 
examines the Plaintiff's Witnesses, that Examination must 
necessarily be a Cross-examination : but it depends on the 
Objects, Etfects, and Conduct, of the Examination, whe¬ 
ther it be cross, or in chief: a Distinction well known at 
Nid Prius. At the Time of Lord Hardimcke it was 
not the invariable Practice for the Defendant to have his 
Costs on Bills in perpetuam rei Menioriam: Ladp Co- 
drington v. En^and (a), and Bemey v. Eyre (b). Bound 
as the Commissioners are to . Secrecy, the Examination 
cannot be known from them: and, if the Witnesses 
were to divulge it, they would' be liable to Reprehen¬ 
sion. 

Mr. Parker, for the Defendant. 

♦ 

As Publication is never passed, where the Object of 
the Suit is merely to perpetuate Testimony, and as the 
Defendants have neither produced nor examined any Wit¬ 
nesses, the Defendant by the Practice of the Court' is 
entitled to have his Costs immediately taxed and paid 
him. 

TM Lord Chancellor. 

The Examination of Witnesses de bene esse is quite Distinction 
distinct from perpetuating Testimony. It strikes me in between Exa- 
ihis Case, W'ithout Prejudice to the Practice, that if One mination de 
Man in respect of Two Estates of his claims a Ri^t of bene esse and 
Way over the Estate of another, which Claim is admitted perpetuating 
as to One Estate, but disputed as to the other, if the Testimony. 
Claimant will not do some Act, to enable the other to 
try that Question, it is a strong Thing to give any Costs 

(a) 2 AiL 167. { b ) 3 Atk . 387. 


1 $ 12 . 

Fould» 

V. 

Midolsy. 


to 
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1812. 

W-' 

Foulds ■ 

V. 

M1JDG1.EY. 


Lincoln's 
Inn Hall. 

1812, 

Dec. 23. 

Sentence of the 
Ecclesiastical 
Court unneces¬ 
sary, the Mar¬ 
riage being 
void; as in the 
Cose of Lu¬ 
nacy. 




to the Party, admitting, that he threatens only; but will 
not act. The Practice, however, I believe, is so. 

If this Bill had stated, not merely a Threat, but an 
Act, giving a Cause of Action for Trespass, it would 
not have been a Bill to perpetuate Testimony. The 
Difficulty I have is, that, if I suspend the Order until 
Publication, that may suspend it for ever; depending, 
not merely upon the Consent of the Plaintiff and De¬ 
fendant, but upon die general Rule and Policy of the 
Court, not to permit the Publication of Evidence, taken 
in this Way, when there may be hereafter an Examination 
of diese Witnesses in chief. Then, how can I know, 
whether there has been what you call Examination in 
Chief or Cross-examination; which it may not be easy to 
distinguish. 

The Motion was refused with Costs; the Lord Cftan- 
celloTf in Answer to the Objection, that it may turn out, 
that the Defendant is not entitled to the Costs, observing, 
that the Practice was settled (1). 


TURING, Ex parte. 

"TN January 1804, a Commission of Lunacy issued 
i^ainst John Turing, under which he was found 
Lunatic, and a Committee of his Person was appointed; 
but no farther Proceedings were had under the Commis¬ 
sion until within a few Mouths since: when in conse¬ 
quence of the Death of the Committee a new Committee 
both of the Person and Estate was appointed. 

( 1 ) Earl Abergavenny v. after the Commission return* 
Powell, 1 Meriv. 434, The ed. Anon. 8 Ves. 69 , and Ban- 
proper Time to move for the bury v. ——, 9 Ves. 103. 
Costs of the Difcovery is 


On 
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Oa the 22d of May last the Lunatic, being then at. 
large, was by virtue of a Licence, procured for that Pur¬ 
pose by his Servant, married to a Mantua-maker, in 
whose House he then resided. 

A Doubt having arisen upon the Act of the I5th of 
Geo, 2, c. 30, a Petition' was presented by the Com¬ 
mittee principally for the Purpose of taking the Opinion 
of the Court, whether any Steps should be adopted in the 
Ecclesiastical Court to have the Marriage declared void. 

Sir Samuel RomiUyf and Mr. Cooke, in support of 
the Petition. 


1812. 

Turing, 
Ex parte. 


Mr. Bell, for the next of Kin of Lunatic. 

Sir Arthur Piggott, and Mr. Wear, for the Wife, sub¬ 
mitted, that under the Act the Marriage is ipso Jacto void; 
and that, therefore. Proceedings in the Ecclesiastical 
Court were unnecessary. 


The Lord Chancellor. 

It occurs to me, that under the Royal Marriage Act (a), 
declaring certain Marriages void, it has been thought 
necessarv to have a Sentence of the Ecclesiastical Court: 
but 1 do not know on what Ground that Opinion pro¬ 
ceeded. Refer it, therefore, to the Master to see, what 
Proceedings ought to be taken (1). 

(a) 12 Geo. S. c. II. 

(1) Afterwards, the Mas- mittee to confirm this Report, 
ter, by his Report, stated his * Mr. Bell, for the next of 
Opinion to be, “ that the Kin, submitted, whether there 
** Marriage was void by the ought to be any Application 
** Operation of the Statute to the Ecclesiastical Court. 

alone j and that no Pro- Lerd C. Eldon confirmed the 
** ceedings were necessary to Report, thinking such an Ap- 
be had in the Ecclesiastical plication unnecessary } as the 
** Court to have the same de- Marriage was declared void 
** dared to be so.” On a Pe- by the Act of Parliament, 
tition, presented by the Com- 9th Nov, 1813* 

SCOTT 
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Rolls. 

1812, 

^ox». 23, 24. 
Dec. IL 


Account of vi¬ 
carial Tithes 
decreed against 
a Modus of Ir. 
per Acre for 
each Acre of 
Marsh Land for 
Tithe of Hay 
and all other 
vicarial and 
small Tithes: 
the Vicarage 
appearing to 
have been esta¬ 
blished by En¬ 
dowment in 
1367, within 
legal Memory. 


SCOTT ». SMITH. 

T he Bill, filed by the Plaintiff, as Vicar of 
Monkton with the Chapels of Birchingtm and 
Wode annexed, against the Defendants, as Occupiers of 
certain Marsh Lands, alledged, that the Vicarage was 
founded in the Year 1367; and was then endowed with 
divers Kind of Tithes, comprising all Kinds of Tithes 
within the Parish and Chapelries/ except those of Corn 
and Grain; and prayed s^n Account of the Tithes of 
such Marsh Lands. 

The Answer, admitting the Endowment in 1367, set 

«■ 

up a Modusf viz. that, ** from Time whereof the Memory 
** of Man is not to the contrary there hath been paid 
** and payable to the Vicar of the said Parish a certain 
“ ancient Modus or customary Payment of One Shilling 
per Acre for each and every Acre of Marsh Land 
" within the said Parish for and in lieu of the Tithes of 
Hay, and of all and every other vicarial and small 
** Tithes arising or renewing upon or in respect of 
** each and every such Acre; and which Sum hath 
usually been paid at Michaelmas Old Style in each 
« Year.” 

if 

The Plaintiff produced in Evidence the Endowment 
of lS67, as deposited at Lambeth, commencing thus: 
“ Umver$is, ^c. ut supra de verbo ad verbum usque vi- 
** caHam perpetuam in Ecclesid supfodicta de Eaf^trim 
“ loco cujus scrilntur de Monketon pnejatis religions vi- 
ris ut permittitur restituta ordinamus, /ucimus, ct ere-- 
amus per presentes poriionemque Vicarii ct Vicaria 
“ Ecclesioe suprofiictcc de Moriketon ordinamus, facimuSf 

cl 
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et limUamus svhscripto modp cmsistere dd)ere in perpe- 
** tuum'* (viz.) 

The Instrument then proceeded to endow the Vicar 
with the Tithes of Wool, Lamb,. &c. Hay, Herbage, or 
Agistment, &c. and of £1^ and 20d. declaring the 
whole to be per mquisiiionem super mhre annuo legitime 
captam of the Value of £23, communes annis. The 
Endowment then proceeds to prescribe the Duties of the 
Vicar, and concludes thus: quas restitutwnem et reduc- 
tionem Vicarics, ordinationem ipnusque Vicarii, <§•<?. de 
communi assensu et consensu Capituli nostri proimn-> 
damm, ^c. t, 

The Plaintiff also produced an official Extract from 
the Parliamentary Survey of Livings, taken in 1649; 
estimating the Living at £3^ : ID: 10^. communibus 
annis, and likewise a Transcript of the general Eccle¬ 
siastical Survey, deposited in the Office of the First 
Fruits in the Exchequer, made in pursuance of the Act of 
the ^6th Hen. 6. By another Document produced from 
the Auditor of the Dean and Chapter of Canterbwy^s 
Office of the Date of August, 1S67, entitled a Composi¬ 
tion, it is stated, that no Vicarage had hitherto been 
created or endowed of MonJeton; and therefore a per¬ 
petual Vicarage was tliereby created. 

Sir Samuel Romilly, Mr. HoUist, and Mr. Bernal, 
for the Plaintiff. 

A Vicar can be entitled to Tithes only by Prescription, 
or Endowment.. The Plaintiff's Title is founded on an 
Endowment, made in the Year 1367. By 'reference to 
that Period, which is considerably within the Time of 
legal Memory, no such Modus could exist; no such 
Thing being then known as Vicarial Tithe. Another 

Objection 
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1812. 

'-w 

Scott 

V, 

Smith. 


Objection to this pretended Modus, proving, that it must 
have originated within legal Memory, arises from the 
Fact, that the Marsh Lands in this Parish are Six Hun¬ 
dred and Eighty Acres; which at One Shilling the Acre 
w'ould amount to £S4i: but in the Heign Henry the 
8th, the Value of all the Tithes was .£24; and the Par¬ 
liamentary Survey states them at The Defendants* 

Witnesses speak of this Pajmient as an ancient Composi¬ 
tion, not a Modus. If a Jury were to decide in Favor of 
the Modus, it would be a Verdict against Evidence, and 
must again be tried; as in O'Connor v. Cooke (a ): but 
the parol Evidence does not amount to a Modus ; and, as 
laid, it is bad at Law; sq that the Court will act consis¬ 
tently with the Decisions in refusing an Issue. The Au¬ 
thority of the Parliamentary Survey has been acknow¬ 
ledged. Previously to 1367, when this Vicarage was 
created, no Vicarage existed. According to Coggan v. 
Lord Lomdede (6), it ought to'be shewn, to whom a Mo¬ 
dus is paid. 

Mr. Richards, Mr. Hart, and Mr. Wetherell, for the 
Defendants. 

It is not necessary to describe the Payment as a 
Modus (e), if it has been customarily paid, and is not rank. 
It is objected, that, as there w'as no Vicar, prior to die 
Year 1867, there could be no Vicarial Tithes: but the 
Term “ Vicarial” has a definite, well-understood. Mean¬ 
ing } and admitting it to be, as standing alone, inac¬ 
curate and uncertain, it is here coupled with other 
Words of Description, rendering its Signification clear 
and definite. The Expression, used in this Endow¬ 
ment is restored^ It is not therefore to be assumed, 
that there was no Vicar before diat Time. There 

(а) 8 Fes. 535. (c) See Richards v, Rvans, 

(б) GnUl. 1404. Gwia. 802 . 


18 
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is no Proof, that the Vicarage did not before exist; the 
Effect of this Endowment is to restore that, which had 
previously existed; the Vicarage not being founded by it. 
The introductory Words of the Endowment perhaps give 
some Colour to that Assumption; but there are fre¬ 
quently several Endowments; and this was a very late 
one. The Objection to a Modus from the general Amount 
has always been considered fallacious. However specific 
this Endowment is, it means, that the Vicar should have 
the Tithes, or any Modm existing in lieu of them. If the 
Defence is good in Substauce, it ought not to fail through 
a Defect of technical Accuracy. In these Cases, indeed, 
the Court usually gives the Liberty of amending; or 
sends it to an Issue : much less Nicety being requisite in 
statiug a Modus in an Answer than in a Bill. All the 
Cases shew, that the Court does not tie a Defendant 
down to such Strictness: Gills v. Horrex (a), JBcdcer 
V. Athill{b), and MaUock v. Browse (c). The Cases are 
well brought together in Sir Samuel Toiler's Book ou 
Tithes (d); and all the Authorities shew, that the Court 
has helped a Modus where there has been greater Uncer. 
tainty than in this Instance; and has rejected Surplus¬ 
age (<*). 


14ii 


1812. 

Scott 

V. 

Smitq. 


Little is to be inferred against the Modus from the iik- 
accurate Manner, iu which the Defendant's Witnesses 
speak of it; stating positively the Fact of Payment of One 
Shilling an Acre for Marsh Lands. The Vicar’s Books 
speak invariably of the Composition from 1557. This 

(fl) Gmll. 861 . fers to Althyns v. Lord Wil- 

(5) GhoUl* 1243. Anst, lougkb^ de Broket QmiU. 
491. 1412, Anst, 397. Vyse v. 

(c) 905. Ami. 423. Dunize, Gmll. 1124. Mark- 

[d) In addition to the ham v. Huxley, Gmll. 1^99. 
Cases mentioned in the Ar- (e) EUis v. Satd, GtoUl. 
gument Sir Samuel Toiler re- 1326. 1335.1 Anst. 332. 

VojL. I, L Evidence 
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1812. Evidence of Uniformity of Payment amounts to a Modus 
decimandi: but it is said, that tlie Parliamentary and 
Ecclesiastical Surveys are inconsistent with the Modus ; 

Smith. as according to them the Vicar had more than, or as 
much as, the estimated Value of the Living. The full 
Value however might not have been stated in the Surveys j 
or possibly some of the Lauds in the Parish may have 
since been gained from the Sea; increasing the Tithes. 

The Plaintiff has offered no Evidence of Variation ih 
the Payment of this Modus i or that Tithes have ever 
been paid in Kindi; and the Surveys are so far from be¬ 
ing entitled to implicit Credit, that Commissions have at 
different Times issued to ascertain; what Tithes have 
been fraudulently left out of them. 

Sir Samuel Romill^, in Reply. 

This Endowment recites, that no Vicarage had ever 
hitherto been created; and that it was then first created. 
The Objection is, not Uncertainty as to the Tithes covered, 
but that being for Vicarial Tithes, it is a Modus for Tithes, 
not then in Existence : which could not have existed in 
this Parish before 1367. Vicarial and small Tithes are 
not here synonimous; Hay being expressly mentioned. 

Admitting, that the same Strictness is not required in 
stating a Modus by Answ'er as in a Bill, it ought to be the 
same in Substance. In the Cases, mentioned from Toller^ 
it appeared, that, though the Parties had made Mistakes, 
they had proved in each Instance a good Modus. This 
seems to be a Composition by the Vicar at the Time of the 
Endowment, long since the Time of legal Memory; and 
therefore cannot be a Modus. No Case is made for an 
Issue. The parol Evidence proves nothing more than 
Payment of One Shilling an Acre as an ancient Com¬ 
position : 
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position: not One Witness speaking of it as a Modus: 
nor is that Word to be found in any Part of the written 
Evidence; not even in the Books of the former Vicars. 
All the Receipts refer to one Farm; but not one of 
them speaks of a Modus: most of them being for Tithes; 
a few for Composition. The Supposition, that Lands 
were recovered from the Sea, is mere Conjecture; and it 
is extraordinary, if so great a Quantity has been recovered 
since 1649; when the Parliamentfiry Survey was made, 
that it should merely remain in conjecture; no Evidence 
existing of it. The Surveys are of high Authority, and 
of great Accuracy. 


The Master of the Rolls. 

If this Case had stood merely upon the parol Testi¬ 
mony on the one Side, and the Inference to be drawn 
from the Ecclesiastical and Parliamentary Surveys, on the 
other, I should have been disposed to send it to an Issue; 
instead of taking upon myself in the first Instance to 
decide upon the Effect of this conflicting Evidence. The 
Depositions seem sufficiently to shew the Existence of a 
customary Payment for Marsh Lands, as far as living 
Memory, or the Tradition of the Parish, can reach; and 
there is no Trace whatever of the actual Payment of 
Tithes in Kind for those Lands. The Surveys on the 
other Hand do go a great Way to shew, that at the Pe¬ 
riod, when they were made, the present Rate of Modus 
could hardly have been payable : yet it is possible, that 
the then Value of the Vicarage might have been under> 
rated; or that the Quantity of Marsh Land might have 
been less than it is now'; or both. I should therefore 
hesitate to come to an absolute Conclusion against the 
Antiquity of the Modus from a mere Comparison between 
the former reported Value of the Vicarage, and the 
Amount of the Payments at the present Day. 

L2 


1812. 

Scott 

V. 

Smith. 


Dec. II. 


A more 
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1812. A more serious Difficulty however arises from the Pro- 

ScoTT duction of the Instrument; by whicli, it is clear, this Vi- 

V. carage was at first established, as well as endowed. It 

Smith. shews, there w'as no Vicaragfe in this Parish before the 
Year 1367; which is long after the Time of legal Me¬ 
mory. Now the customary Payment, of One Shilling for 
every Acre of Marsh Land is stated to have been imme- 
morially made to the Vicar in lieu of Tithe of Hay (one 
of the Tithes, with which the Vicarage was endowed), 
and of all and every other vicarial and small Tithes. The 
Objection is, that, as before the year 1367 there was no 
Vicar, and consequently no vicarial Tithes in this Parish, 
the Payment slated cannot have been immemorially made. 
It is not, that upon the Face of the Modus, as laid, there 
is any Defect whatever : but the immemorial Bscistence 
of it is disproved. 

This therefore has nothing to do with the Cases, in 
which the Modus lias been obscurely, or imperfectly, laid; 
but the Court has from the Answer, or sometimes from 
the Evidence, been able to collect, what was the Custom, 
intended to be alledged. Here is no Imperfection or 
Obscurity in the Answer. If the Allegation were true in 
point of Fact, it is not contended, that the Modus would 
be bad in point of Law: but the Plaintiff shews, that the 
alledged Payment cannot have existed beyond the Time 
of Memory. Is it to be said, that, whenever the Evidence 
disproves the Modus, as laid, the Court is to set about 
framing such a Modus as the Evidence would not dis¬ 
prove? It is true, there might be a Modus, which the 
Establishment, or Endowment, of the Vicarage within the 
Time of Memory' would not at all affect j for, if a Modus, 
could be presumed as against the Rector, before the Vi¬ 
carage was created, the subsequent Endowment would 
not affect the existing Right; and, although it should spe¬ 
cify the Tithes, yet it would operate only upon the Modtts 

substituted 
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substituted in the Place of those Tithes: but, to intro> 
duce.such a Modus into this Case, the Court must wholly 
recast that, whicii is laid; and take from it every Part of 
the specific Description the Defendants themselvesJiave 
chosen to give to it. That, I think, cannot be done; and 
therefore the Plaintiff must have a Decree, wdth Costs. 


1812. 

ScOTt 


V. 

Smith. 


Lincoln’s 
Inn Hall. 


1RI9 

LIVESEY WILSON (1). ^ ^ 

T he Defendant in his Answer to a Bill for spe- Liberty by 
cific Performance having stated, that he took Pos- supplemental 
session of the purchased Property subsequently to the 
Period, when the Contract was entered into, moved, that 


he may be at Liberty to file a supplemental Answ'er; 
upon Affidavit, stating that he took Possession undci the 
Articles of a Part of the purchased Premises only; being 
in the actual Possession of the House, other Part of the 


by stating, 
that Possession 
was taken un¬ 
der the Con¬ 
tract of Part of 

purchased Premises, at the Date of the Contract, as I’e- Premises 
uant; and having been so from the.jlli of Octohery 1808, only, not of the 
about Three Months before tlie Date of the Contract; whole,as stated 
that the Inaccuracy arose from his not before stating the in the Answer, 
Fact to liis Solicitor; not conceiving it at all material to the Defendant 
be introduced into his Answer; and that it was not being previ- 
omitted by Design or Intention in any Respect; but ously in Pos- 
arose purely through Ignorance. session as Te¬ 

nant of the 
other Part, and 
sw'earing, that 

The Lord Chancellob. the Mis-statc- 

The Fact, now desired to be introduced, may amount ment was 

to the most material Fact in the Cause. The whole Case merely from 

not conceiving 

{\) Stranger, CoUi'i!^, Posi^ lb. 256. White v. Godbold, jt muterial,re- 
2 Vol. 163. Edwards v.ilPLeoy, 1 Madd. 269. fused, without 

an Affidavit, that he meant by the original Answer to swear to the 
Fact, as it really was. 

L 3 may' 


Mr. Wing^idy for the Motion. 
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1812. 

V-V-' 

LiVE6£Y 

V. 

Wilson. 


Instances of per* 
mitting and re¬ 
fusing Amend¬ 
ment by Supple¬ 
mental Answer. 


may turn upon it. The Defendant having by his Answer 
admitted, that he took Possession of the whole Properly 
under the Contract, why am I to permit him to state, that 
he took Possession of Part of the Property only ? It is 
not the Mistake of a Fact; and the Consent of the other 
Party is immaterial. I am unwilling to make such a Pre¬ 
cedent ; and consider this Motion as of such Importance, 
that 1 w ill not grant it; unless the Defendant will tell me 
on his Oath, that, when he swore to his original Answer, 
he meant to swear in the Sense, which he now desires to 
be at Liberty to swear to: if he did not, I will not suffer 


him to avail himself of the 
it (a). 

(a) With respect to An¬ 
swers the Court has indulg¬ 
ed Defendants by permitting 
them to amend in Cases of 
Mistake: 1st, in small and 
immaterial Matters, Berncy 
V. Chambers, Bunb. 248. Sed 

vide Montague v. -, 

Gw*7C 674, Note; and Wil¬ 
lis V. Fouler, GwilL 1212: 
2 dly, where a Mistake had 
crept into the Ingrossment, 
Gainsborough v. Gifford^ 2 P. 
Wms. 426 : 3dly, where new 
Matter has been discovered 
since the original Answer put 
in, Patterson v. Slaughter, 
Andf. 292. Wells v. Wood, 10 
Ves. 401: 4th, in case of 
Surprise, Chute v, Dacre, i 
Eq. Ca. Ab. 29. Foster v. 
Foster, 2 Bro. C. C. 6l9. 
Pearce v. Grove, 3 Atk. 
522. Amb. 65. S. C- r 5thly, 


Fact, as he now represents 

WHITE 

in Mistakes of Names, Grif- 
Jiths V. ff'ood, 11 63. 

But where the Defendant 
mistook, 1st, the Law, Pearce 
V. Grove, 3 Atk. 522. Amb. 
65. S.C.: 2dly, where the 
Defendant had unintention¬ 
ally perjured himself, and an 
Indictment was suspended 
over hiraj and 3dly, where 
from the Circumstance, that 
at the Time of the Answer 
put in the Defendant had not 
set forth his Defence from 
an Inability to state it with 
Precision, 2 Anst. 363, the 
Court has refused him the 
Indulgence of amending. As 
to the Mode of amending, the 
Practice formerly was, to al¬ 
low the Answer to be taken 
ofiF, the File, and a new An¬ 
swer to be put on it. But the 
present Practice is under¬ 
stood 
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Lincoln’s 
Inn Hall. 

WHITE u. FUSSELL. 1812, 

O Dec. 21. 

N the 6tli of 1812, an order was obtained 

by the Defendants for a Commission to examine examine to 
Witnesses as to the Credit of a Witness, examined in the Credit should 
Cause on the Part of the Plaintiff, and as to such parti> be executed 
cuiar Facts as were not material to what was in Issue; before Decree, 
the Consideration of the Costs being reserved until after Costs given on 
the Hearing; which this Order was not to delay (a). On that Ground, 
the 15th of the same Month the Cause came on to be 
heard at the Holls; wlicn, the Defendants not admitting 
the Plaintiff’s Title, as First Cousin of a certain Person, 
the Merits were not gone into: but a Reference was di¬ 
rected to the Master to ascertain the Cousins living, with 
the usual Directions. 

The Defendants having examined as to the Credit of the 
Plaintiff’s Witness subsequent to thatHearing, the Plain¬ 
tiff moved, that the Defendants might pay him the Costs 
of the Application, reserved by the Order of the 6th 
the Costs incurred by him in the Execution of the Com¬ 
mission ; and the Costs of the present Application. 

Mr. Ifali, in support of the Motion. 

stood to be to permit a sup- v. Merton College^ 8 Ves. 79. 
plemental Answer to be hied, Dolder v. Bank of England^ 
leaving the Parties the Effect 10 f^ex. 284. Wells v. Wood^ 
of what was originally sworn, 10 Ves. 401 (1). 
with the Explanation of the (a) See Furcell v. M*Na- 
subsequent Answer. JtnwiMgs mara, 8 Fes. 32^. 

(1) In addition to the Cases Barnardiston, 61-2 Freefnan, 
cited in this Note, and in the 173. 1 Ch. Ca. QQ. 1 Bro. C. 

Note to Edwards v. M^Leay, C. 418. 1 Ball and Beat. 294 . 
the Reader may be referred 2 Atk. 294.2 Anst. 443. T<ah. 

to Bunhury, 186, 295, 323. 9, 12, 13. 

L 4 


The 
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1812 . 

Whitb 

V. 

Fvbsell. 


,[1533 


The Plaintiff is entitled to these Costs on Two Grounds: 
first, the Commission has totally miscarried in its Attempt 
to affect the Character of the Plainliff^s Witness: secondly, 
it has been improperly executed. The Costs having been 
reserved until the Hearing of the Cause, the Commission 
ought to have been executed before the Hearing ; and by 
the Delay in executing it the Plaintiff is precluded from 
obtaining his Costs, unless by a summary Application. 
The Execution of the Commission after the Hearing could 
have no other Object but that of injuring the Character of 
the Witness; and was therefore highly improper; and an 
Abuse of the Order. Another Objection i, that this 
Examination went to Points in Issue, and already exa¬ 
mined to in chief; although it was expressly confined to 
such particular Facts as were not material to what was in 
issue. No Example can be produced of examining to 
Credit after a Decree; and Russell v. Atkinson (a) shews, 
that the Commission ought to be executed in Time to 
have the Benefit of it at the Hearing. 

Mr. Owenj for tlie Defendants. 

An Examination to Credit can only take place after 
Publication; and the Question is, whether this Cause 
has been so disposed of, as to prevent the Defendants 
from using the Depositions, taken under this Commis¬ 
sion. ' The principal Point of the Cause has not been 
heard: and the Question, whether the Evidence, now 
objected to, is not to be used, remains for Consideration, 
when the Cause shall come ou agaiu. This Applicatiou 
therefore is premature. 

The hard Chancellor. 

1 am clearly of Opinion, that the Plaintiff* is entitled 
to the Costs of the Commission upon this Ground. The 
Application is of a Kind, always regarded with great Jea¬ 
lousy : for an Examination to the Credit of a Witness, 

{a) 2 Dick, 532. 


who 
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who has been examined in the Cause (!)• The Court, to 
sustain its general Rules, lequires, that the Exaniinatiou 
should be only to the Credit of the Witness; and to Facts, 
niSecting Credit and Character only; and those not ma¬ 
terial to the Matters in Issue in die Cause. All tiie 
Guards of the Court upon an Examination for this Pur¬ 
pose would be ineffectual by permitting it to take place 
after a Decree f 2). It is obvious, that the Use of examining 
to Credit is, that the Court may weigh the Testimony of 
that Witness, to affect whose Credit is the Object of that 
Examination. The Court ought therefore to take Care, 
tha| the Examination to Credit should be had before the 
Hearing of the Cause ; and 1 am satisfied, that was the 
Intention of the Court in this Instance. Upon Appeals 
and Re-hearings it has often been contended, that the 
Parties may go into fresh Evidence: and that has been 
in some Instances permitted (a): but, if it comes to a 
Question of Costs, and the Rule should be laid down, 
that you niuy add to Testimony upon an Appeal, still the 
Party, if he succeeds, ought to indemnify the other for 
not having that Evidence at the Time it ought to have 
been read. Upon general Principles 1 must take the 
Master of the RoUs to have attended to the Deposition 
of every Witness examined; and that he may have at¬ 
tached to the Evidence of this Man a Weight and Au¬ 
thority, which it might not have admitted, if this Exa¬ 
mination to Credit had taken place at an earlier Period. 

(«) See 10 Ves. 237, 8 , Dashvooody. Lard Bulkeley. 


1812. 


Whitk 

V. 

Fussei,l. 

Application 
for Examina¬ 
tion to Credit, 
regarded with 
great Jealousy : 
confined to 
Facts affecting 
Credit and 
Character 
only; and not 
material to 
what is in 
Issue. 

On App^s 
and Re-hear¬ 
ings additional 
Evidence per¬ 
mitted in some 
Instances. If 
the Rule is so, 
it must be sub¬ 
ject to Costs. 


(I) In the Anon. Ca. Post, 
Vol. 3. 93, an Examination 
to Credit is limited to the ge¬ 
neral Question, whether the 
Witness is to be believed on 
his Oath, not going into par¬ 
ticular Facts. A to the fur¬ 
ther Restraints put by the 
Court on this Species of Exa¬ 


mination, see Ord. Ch. {Ed. 
Beam.) 187. Purcell v. M‘Na~ 
mara, 8 Ves. 324. Wood v. Ha- 
merton, 9 Ves. 145. Carlos v. 
Brook, 10 Ve8.4&. MUly.MiU, 
1 2 Pes. 406. Watmorev. Dick¬ 
inson, Post, Vol. 2 . 267. 

(2) GiU V. Watson, 3 Atk. 
522. 

Upon 
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1812. Upon the mere Ground therefore, that this Commission 

was executed after the Hearing, the Costs must be paid 
by the Defendant (1). 

FvaSELL. 


Lincoi^n’s 

Inn Hall. CARLEN v. DRURY. 

1812, 

Dec. 23, 24. |Y Indenture, dated the 2l8t of June, 1808, the 

Under a Bill ^ Plaintiffs, the Defendants, and divers other Persons, 


by some Part¬ 
ners in a joint 
Concern on be¬ 
half of them¬ 
selves, and the 
others. Three 
Hundred in 
Number, for a 
Dissolution, 
Receiver, &c. 
and an Ac¬ 
count, alledg¬ 
ing Misma¬ 
nagement by 
the Managers, 
the Court re¬ 
fused to inter¬ 
fere by Injunc¬ 
tion and the 
Appointmert 
of a Receiver, 
in the first In¬ 
stance, until 


agreed to become Partners in a Concern called The Bank- 
side Bi'ewery, for a Term of Ninety-nine Years, subject to 
certain Regulations; amongst which w'ere the following:— 
that the Affairs of the Concern should be conducted by 
Drury and Tw'o other of the Defendants by Name, as Ma¬ 
nagers, at a certain Salary : each Partner to possess a seve¬ 
ral and distinct Right to his Share; so that it should go to 
his Representatives, and not accrue to the Survivors; that 
the Managers may at any General Meeting be removed 
and other Persons elected, such Removal being approved at 
a second General Meeting ; that General Meetings for the 
Adjustment of the Adairs of the Partnership shall be held 
at Lady-day and Michaelmas, or within a Month after, 
at such Place as the Managers shall appoint; that a Com¬ 
mittee of Twelve of the Partners shall be annually ap¬ 
pointed for auditing the Accounts, and to advise the Ma¬ 
nagers for the better carrying on the Trade; and in case 
the M anagers should misbehave themselves, this Committee, 
or any Seven of them, were authorised to call a special 
General Meeting of the Co-partners to make a Report 
thereon; the Committee were to meet every Six Weeks ; 


they had tried the Means of Redress, provided by the Articles. 

As to the Legality of a Partnership of Sixteen Hundred Shares (See 
Stat. 6 Geo. 1. c. 18. s. 18) and, if legal, the Capacity of some to sue for 
a Dissolution on behalf of the rest, and as to the Necessity of an Offer 
of Contribution to Losses, &c. Queere. 


(1) See Mr. J, PcwcU's Smith, 2 f^ern. 463. ^ 
Observations in Needhatn v. 


and 
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and in case of Emergency oftener, if Two-thirds of it saw 
fit; the Managers were invested with full Authority to 
regulate the general Affairs of the Concern, as Factors: 
in case the Affairs of the Concern became embarrassed 
in the Opinion of the Committee, or any Seven of them, 
a General Meeting was to be convened, to consider whe¬ 
ther the Capital should be increased, or the Partnership 
dissolved; but no Dissolution was to take place, until 
twice deliberately put, and carried by a Majority of Three- 
fourths of the Partners, at a General Meeting; and unless 
confirmed by a similar Majority at a Subsequent General 
Meeting specially to be convened. This Deed was sub¬ 
scribed by between Two and Three Hundred Persons. 


1812. 

Carlen 

». 

Drury. 


A Bill was filed by the Plaintiffs, w ho were Six of the 
Committee, on behalf of themselves, and all other the 
Partners, against the Defendants, Three of whom were 
the Managers, and Six of whom were Committee-mei:: 
ailedging Circumstances of gross Mismanagement, and 
Neglect on the Part of the Managers; and praying an 
Account, a Dissolution of the Partnership; that a Receiver 
might be appointed, and in the mean Time that the De- 

ndants might be iiijoined from receiving the Rents, from 
contracting Debts, and collecting the Effects of the Con¬ 
cern, &.C. 

A Motion was made for an Injunction and Receiver. 

Sir Samuel Rcmillt/, and Mr. Bell, for the Motion. 

Mr. Hart, and Mr. Wear; Mr. Leach, and Mr. Shad- 
well; and Sir Arthur Piggotty^OTtUe several Defendants* 

No substantial Ground has been laid for the extraordi¬ 
nary Interference of this Court. The Plaintiffs, who are 
only Six out of Three Hundred Persons, might if really 
aggrieved, have resorted to the Means of Redress, given 
them by tlie Articles, They have no Right to come here, 

until 



1J6 


CASES IN CHANCERY. 

until they have failed in obtaining Justice by pursuing the 
Course, suggested by the Articles, Besides, the Partner¬ 
ship itself is illegal within the vei y Terms of the Act (a): 
The King v, Dodd {h)t The King v. JVelh (c). 

If Persons conspire to raise transferable Shares it is a 
Nuisance within the Words of the Statute; and the Under¬ 
taking by which it is to be effectuated is itself void. Hie 
Act, which is founded upon the soundest Rules of Policy, 
will if this Partnership stands, be directly evaded. 

Sir Samuel Romilli/t in Reply. 

There is no Ground to contend, that this Case comes 
within the Act. The Decision of TheKinff v. Webb pro¬ 
ceeded on the Ground, that the Shares were not trans¬ 
ferable, but on certain Conditions. In Principle the pre¬ 
sent Case is the same as that; w hich bears no Resemblance 
to The King v. Dodd: a Case, decided on another Ground. 
The Objection, taken to the Interference of the Court, 
that there are other Means of Redress pointed out, by 
calling a General Meeting, cannot prevail against the 
pressing Occasion for such Interference: the Concern 
being threatened with immediate Ruin, if that Interference 
shall be delayed. Nothing can more strongly prove 
this than the Fact, that, though the original Capital was 
upwards of .^100,000, the present Funds scarcely amount 
to .£ 11 , 000 , not more than Two Shillings in the 
Pound. 

The Lord Chancellor. 

I do not enter into the Question, whether this Partner¬ 
ship falls within the Terms of the Act; which, according 
to the View 1 take of tlie present Motion, it is unneces- 

(a) 6 Geo. 1. c. 18. s. 18. (c) 14 East, 406. 

(b) 0 East. 5i6. 


f 

1812. 

Caslbn 

V. 

DavBY. 


sary 
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sary to consider. 1 also lay out of my View the small 
Interest, which the Plaintiffs possess in this Concern; 
though bound to recollect the Amount of their Shares 
compared to the whole Value. Whether this Concern, 
which commenced in 1808, be, or not, a Nuisance within 
the Terms of the Act, it is certainly of great Importance 
to the Parties interested to be aware of their Rights and 
Responsibilitiee. 


% 

1812. 

Carlsn 

e, 

Dbury. 


I hold it to be clear in the first Place, that, according 
to the Rule of Law the Person, who lakes upon himself 
the Management, is answerable to the whole Extent of 
his Engagements: secondly, that each Individual is at 
Law answerable for the Amount of the whole of the 
Debts of the Concern; and thirdly, that each Indiv'dual 
is liable to a Contribution for what the Agents have paid: 
but, where the Nature of the Institution necessarily re¬ 
quires a great Number of Persons to be concerned, ii. is 
impossible for the strong Arm of the Law, however 
powerful, to grasp them all. In the present Instance^ 
there is not only nothing to prevent, but the very Terms 
of the Articles provide, that One Thousand Six Hundred 
Persons may eventually be interested in the Concern. 1 
agree with what has been urged for the Plaintiffs, that, 
if the Means of Redress, provided by the Parties them¬ 
selves in the Articles, are not effectual, this Court will in¬ 
terfere. These Parties have however put themselves 
under the Controul of a Committee as to many things 
of considerable Importance to their Interest. They seem 
to have been aware of the Inconvenience, arising from 
the Number of Proprietors; and, as it was material for 
them to guard against Disputes, so likely to be generated 
under this Order of Things, Managers are provided; and 
that this might not be insufficient. Two Annual Meetings 
are to be held. 


It 
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‘-V-' 

Carlbn 

V. 

Daury. 


It is true, those Meetings are to be at the Discretion of 
the Managers: but 1 have no Difficulty in saying, that 
this Court would compel the Managers to appoint Meet¬ 
ings ; this being but casus omissus in the Articles. They 
likewise provide for removing the Managers; and, not 
trusting entirely to their Providence, make a Provision for 
a standing Committee of Twelve Persons. If the Con¬ 
duct of the Managers came under the Discussion of this 
Committee, there must, as I constiue the Articles, be 
a subsequent Meeting; to determine, whether the Ma¬ 
nagers should be dismissed, or not; but the Articles pro¬ 
vide, that a Dissolution shall only take place in One In¬ 
stance. Here, however, I observe, that there is a Prin¬ 
ciple of a Court of Equity paramount these Agree¬ 
ments, in respect of which this Court will interfere; but 
not in the first Instance. In order to obtain that Inter¬ 
ference a Case of Breach of Engagement, or Abuse of 
Trust, must be established to the perfect Satisfaction of 
the Court; that Persons will not according to their Duty 
attend to the Interest of the Couceni. The Managers of 
this Concern are entrusted to a great Extent to increase 
the Capital at their Discretion; which I take to be a 
very material Circumstance. This Court is not to be re¬ 
quired on every Occasion to take the Management of every 
Playhouse and Brewhoiise in the Kingdom: but, if the 
Case justifies the Interference of the Court it may appoint a 
Manager in the Interim,for the Purpose of winding up, and 
putting an End to, the Concern (1). The Court however 
is not at once to assume, that the Committee will not act. 
Here are Twelve Trustees, Is it then founded in Contra*ct, 
that Six can come here ? That is a Case actually shut out. 
They come here, then, on the Ground, not that the Contract 
furnishes no Redress, but that there is bad Management. 

Suppose, that after the Appointment of a Receiver the 
(1) Forman v. Homfray^ Post, 2 Vol. 329. 


second 
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secoud Meeting should take place; and it should be 
decided at that Meeting, that the Concern should go on 
as usual, or in some other Manner differently from the 
Course 1 had ordered: what would be the Result ? If, 
however, a Case of Delinquency should be clearly made 
out, I do not hesitate to declare, the Court would act: 
but there must be a positive Necessity for the Interference 
of the Court, arising from the Refusal or Neglect of the 
Committee to act. That may raise a Case for, prompt and 
immediate Interference; which 1 cannot say exists at pre> 
sent. I express no Opinion upon the Questions, whether 
this is a legal Partnership; and taking it to be so, whe¬ 
ther the Plaintiffs can file a Bill for a Dissolution on be¬ 
half of near Three Hundred other Persons (1) ; observing 
merely the Difficulty, that must arise, if those other Per¬ 
sons wish the Partnership to be carried on; and, if the 
Society be answerable to the Managers, and bound to a 
Contribution to Losses, 8cc. whether any one can institute 
a Suit here without offering to contribute: but, confining 
myself to the Object of the present Motion, I think I can¬ 
not now interfere : the Plaintiffs having a Remedy in their 
own Hands, to which they have not resorted: desiring to 
be understood, not to repudiate the Jurisdictioii; but that 
I will not interfere, before the Parties have tried that Ju¬ 
risdiction, which the Articles have themselves provided (a). 


1812 . 

Carlek 

V. 

Drurt. 


The Motion was refused with Costs. 

(a) See Waters v. Taylor, 15 Ves. 10. 
(1) Post, Beaumont v. Meredith, 3 Vol. 180. 


RAWSON, 
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Jan. 26, 27. 


RAWSON, Ex parte (1). 
MASON, Ex parte. 


Four Part- 
ner>: Two car¬ 
rying on toge¬ 
ther a distinct 
Trade: first, a 
joint Commis¬ 
sion against 
those Two: 
then a joint 
Commission 
against the 
Four: and 
afterwards se¬ 
parate Commis¬ 
sions against 
the Two, who 
were not Ob¬ 
jects of the first 
Commission. 

The Commis¬ 
sion against 
the Four sup¬ 
ported j con¬ 
firming Pur¬ 
chases under 
the first Com¬ 
mission, against 
the Two; the 
only Commis¬ 
sion strictly 
l^al } and pro¬ 
viding by Ar¬ 
rangement for 
future Opera¬ 
tions under it. 


J'J'ENRY Sherrington, George Cooper,LeomrdCooper, 
and John Young, carried on Trade together, as 
Co-partners; and Sherrington and George Qooper were 
engaged together in a distinct Business. On the 21st of 
February,!^ 11, aCommission of Bankruptcy issued against 
Sherruigton and George Cooper ; under which they were 
declared Bankrupts. On the 14th of March, 1811, a 
Commission issued against the Four ; under which they 
were all declared Bankrupts. On the 29tb of the same 
Month a separate Commission issued against Leonard 
Cooper: but he was not declared Bankrupt under it; and 
on tlie 24th of jdpril, 1811, a separate Commission issued 
against Young: but he was not declared a Bankrupt un¬ 
der it. Various Proceedings had taken place under the 
Commission of February s such as Sales, Receipts of 
Money, Actions, &c. and Orders had been made on Pe- 
tidon under the several Commissions. 


A Petition was presented by the Assignees under the 
joint Commission against the Two, and the Assignees 
under the joint Commission against the Four; praying, 
that the Two separate Commissions against Leonard 
Cooper and John Young might be superseded at the 
Costs of the respective petitioning Creditors and Soli¬ 
citors ; and that, if the first Commission against Sher¬ 
rington and George Cooper should be superseded, an 
Arrangement might be made to prevent the Impeachment 
of any of the Proceedings under it 

Sir Samuel Momilly, and Mr. Hecdd, for the Assignees 
under the joint Commission, against the Two; and Mr. 

(1) 1 Rose'e Bkpt. Cases, 433. 

Hart, 
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rangement for 
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tions under it. 


J'J'ENRY Sherrington, George Cooper,LeomrdCooper, 
and John Young, carried on Trade together, as 
Co-partners; and Sherrington and George Qooper were 
engaged together in a distinct Business. On the 21st of 
February,!^ 11, aCommission of Bankruptcy issued against 
Sherruigton and George Cooper ; under which they were 
declared Bankrupts. On the 14th of March, 1811, a 
Commission issued against the Four ; under which they 
were all declared Bankrupts. On the 29tb of the same 
Month a separate Commission issued against Leonard 
Cooper: but he was not declared Bankrupt under it; and 
on tlie 24th of jdpril, 1811, a separate Commission issued 
against Young: but he was not declared a Bankrupt un¬ 
der it. Various Proceedings had taken place under the 
Commission of February s such as Sales, Receipts of 
Money, Actions, &c. and Orders had been made on Pe- 
tidon under the several Commissions. 


A Petition was presented by the Assignees under the 
joint Commission against the Two, and the Assignees 
under the joint Commission against the Four; praying, 
that the Two separate Commissions against Leonard 
Cooper and John Young might be superseded at the 
Costs of the respective petitioning Creditors and Soli¬ 
citors ; and that, if the first Commission against Sher¬ 
rington and George Cooper should be superseded, an 
Arrangement might be made to prevent the Impeachment 
of any of the Proceedings under it 

Sir Samuel Momilly, and Mr. Hecdd, for the Assignees 
under the joint Commission, against the Two; and Mr. 

(1) 1 Rose'e Bkpt. Cases, 433. 

Hart, 



^sis' tN 'CEUi^^EkV.' 


SaH, 4tid Mr. Wear, for the Assignees under the joint 
Commission agsinst the Four. 


The Objection to the Commission against the Four 
from the previous Commission against the Two stiil ex- 
istingi mthout Certificates, is a mere Objection of Form 
against the real Justice of the Case; requiring a Com¬ 
mission against the Four, If it should, however, be 
thought necessary or convenient, both these Commis¬ 
sions may be supported; as was done in the Time of 
l/)rd Hardwicke, A more recent Instance of concurrent 
Commissions is that of the Gosport Bank («) ; and both 
may be maintained, at least for the Purpose of proving 
Debts. The constant Course is to supersede a Commis¬ 
sion against some of the Partners; in order to open the 
Way for a joint Commission against all; taking Care to 
do Justice to those, who sued out the first Commission (&}• 



ISIS. 

Hawsok, 
JSx farte* 

Esparto, 


Mr. Cullen^ and Mr. BeUf for the Assignees under die 
Two separate Commissions. 


These Petitioners have no common Interest. The 
Commissions against the Two and the Four cannot sub¬ 
sist together: the first being valid, the other must fall; 
and the Consequence is, that the separate Commissions 
are free from Objection. If, however, Convenience is to 
govern, the Property will, from 4he peculiar Circum¬ 
stances of this Case, be most conveniently administered 
under the joint Commission against the Two, and the 
Two separate Commissions: but though upon the Ground 
of Covenience the subsequent Commission against the 
Four should be supported, the Assignees being ordered 

(d) Ex parte Scott, JBose’s Ex parte Upham, 17 Ves, 212. 
Bankruptcy Ca. 1 . 12. See ( 6 ) Ex parte Bramn, Ante, 
also Ex parte Perrp, ibid. 12. 60. 

Vot.. I. M 


to 
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<813. eoniinji Sales under tbe former Commissionj^ lii?cw. aTe 

Judgments obtained^ how is tlie Case of Commitinent, 
Ex parity provided for? As to the Cases alluded to in the 

Mason> Time of Lord HardwicJce, Experience has proved the 

.Ex paiit* Inconvenience of that Rule \ which has not been sanc¬ 

tioned by recent Practice. The Case of the Gosjpor^ 
' was merely a temporary Commission for a given 

and limited Purpose. The Eifect of superseding the se¬ 
parate Commissions will be most miscluevous; depriving 
the separate CreditorSf and the Bankrupts, of the Benefit 
of the Bankrupt Laws, and the latter especially of their 
Certificates. 

Sir Samuel Romilhfi in R^Iy; 

There is no Ground for imputing Collusion to the 
Assignees under the joint Commissions: no Advantage in 
^sufiering die separate Commissions to stand: and no 
Inconvenieuce in superseding them. The Solicitors, who 
took them out, assumed, that your Lordship would act 
contrary to all Practice by superseding the Commission 
against the Four. The Argument amounts to this: that, 
if a separate Commission were taken out against A. and 
then a joint Commission against A, and B, a separate 
Commission may issue against B, the joint Commission 
against A, and B, being void, as there was a Commis¬ 
sion previously existing against A ,: but the Rule is, that 
where there is a legal separate Commission, and after¬ 
wards a joint Commission issues, which strictly is illegal, 
the legal Commission will be superseded; as it is for 
the Interest of all the Creditors, and prevents Expcnce, 
to have the Property administered under the joint Com¬ 
mission: which was in the first Instance ipfoimal and 
illegal. If no Sales or other Acts had tak^ j)l^^;e under 
the joint Commission against the Two, this Petition 
would have been of couwe; and as the Effect of aU, 

that 
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that bM been done, may be secured by Arrangement, 
those Acts form no Imi>ediment to the usual Course. . 

The Destruction of the Certificate is not a Consequence Beparlo. 

from superseding the Commission; which the Statute (a) Masost, 

declares a Bar, except in tlte specified Cases of Fraud, E^ipurte, 
Gaming, 8cc. (6). 


The Lord CnAistcci«LOB. 

An Older, which was made in August, has placed 
these Parties in Circumstances, that make it no longer 
unfit for the Assignees of the Two and the Four to join 
in tins Application. A Difficulty aiiscs m this Case from 
the dear, established. Law, tliat strictly the Commission, 
fiist taken out and prosecuted, is the legal Commissmn^ 
and the Practice, which, after frequently changing has 
been long settled} that, where different Commissions are 
taken out, all being invalid except One, the Lard Ckni- 
ceUor is in the constant Habit of holding, that, if J os- 
ticc, die most ample Justice, can be done to the Cie- 
ditors and Purchasers uuder the first Commission, that 
Commission shall be supported, under which the most 
ample Jusfice can be done to all; cutting down all the 


Ijord Ilardibicke certainly did, it is difficult to say how, 
sustain joint and separate Commissions, ail at the same 
I'ime; and it was impossible, that he could ha^c made 
the Oidcis he did make, unless he waa prepaied to go 
farther; to the Extent of giving Piotectiou byOiders, m 
the Nature of an Injunction* 

In the Period, while I attended that Bar, a different 
Course prevailed. Where there was a Partnership of 

(a) Slat, 5 Geo. 2. c, 30. (i) See Ex parte Tobin, 


Jan. 87. 


(i) See Ex parte Tobin, 
Poit, 308. 

M 2 Five 
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Five Persond, for Instance^ and distinct Partnerships of 
Four, Tliiee, and Two, of them, if Commissions were 
taken out against each Partnership, and separate Com* 
missions against each Individual, all those Commissions, 
except the joint Commission against the whole Number, 
were superseded; and distinct Accounts were directed of 
tlie different Joint and each individual Estates. The Ef* 
feet was, that the Affairs of Bankrupts of that BescH^ 
tion were administered at much less Expence, and with 
much less of Complication and Difficulty, tlian by sup¬ 
porting all the Commissions; or, as is insisted upon heie, 
supporting the joint Commission against the Twt>, and the 
separate Commissions against the Two others; where the 
Effects of the Four are to be collected; requiring the 
Co-operation of all the Assignees under the different 
Commissions; which in many Cases cannot be had with¬ 
out great Difficulty; and in some would be impossible. 

Considering this therefore as the Case of a joint Com¬ 
mission against Four Persons, liable to no Objection but 
the Existence of a previous Commission against Two of 
tliera, and nothing having been done under that Commis¬ 
sion, I should have only to follow the Example of my 
Predecessors: but, supporting the subsequent Commis* 
sion, and superseding the first, I must take Care, that Pur¬ 
chasers under that Commission are safe. Under the se¬ 
parate Commissions nothing has been done. The Pur¬ 
chases must be confirmed; and the Expences defrayed out 
of the Assets. As to the Actions, in most Instances the 
Fruit of thciii has been obtained; and an Arrangemenl 
maybe made for carrying on the futute Operations undei 
the Commission against the Four. I will sb express the 
Order as to tlie Commbsion against the Two, which 
I do not mean at this Moment to supersede, as will pre¬ 
clude Enibariassment from the Facts. 


2 


RAMSBOTTOM 



tJASSIS m dKANOEUV. 


:RAMSB0TT0M I?. Gk)SDON. 

T he BUI in tills Cause prayed the specific Perlbrin* 
ance of a Contract for tibe Sale of an Estate Jby tie 
Defendant to the PiaintiU's the Question raised lanQUi^ 
upon the following Terms of the Contract 

** And it is hereby farther agreed that be the said 
** George Gosden will forthwith make and deliver unto 
the said cTames Ramshottom or his Solicitor an Abstract 
** of the Title of him die said George Gosden to the said 
** Land; and will also deduce a clear Title thereto and 
** also that the said George GoSden or his Heirs aud ail 
^ ** other necessary Patties shall and wiU on or before the 
^ lOth of May next at the Costa and Charges of either 
** or both of the said Parties hereto in such Pioportions 
as shall be determined by Robett TehboU to whom 
** the Decision of the same is hereby referred cxeo 
** cute propel Deeds of Conv€^ance for conveying and 
assuring the Fee-simple mid HSlusritance of the Pre- 
* mises unto die said James Mamebottom his Heirs or 
Assigns free from all Incumbrances/* save a certain 
Mortgage. 

The Defendant by his Answer stated, that oiigiiudly 
he had uo Wish to sell; that on being applied to by 
Plaintiff he had so expicssed himself; observing, tliat, if 
he did sell, he would have a certain Price per Acre; and 
that he would not be at any Expence whatever; but must 
liave the clear and full Amount of the Purchase-mon^; 
that the Plaintiff attempted to induce Itim to bear the Ex- 
peaces of making out his Title: but he refused; that 
the plaintiff afterwards called on the Defendant's {Soli¬ 
citor, and distinctly agreed to leave the Question of'Mhe 

M 5 ««said 


June^, 
Dec. 18 . 
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** said Expcnces** to the Decision of Tchbott t thd gave 
Directions to have it so inserted in the Contract. The 
D^cndant submitted to make a good Title at the Evpetice 
of the riaiiitiff; ullcdging^ that at the Time the Contiact 
executed not only he and hts Solicitor, but the l’lain> 
tiff understood, that the lattei Mas to beai the Expences 
as well of making out the Title as of the Conveyances of 
the Estate: the Detendaut relying aUo upon the general 
Custom for the Purchaser to pay the Expence of the 
Cunvcyain ev. 

The Defendant’s Solicitor, who drew the Agreement, 
and Tchbott, were Lxammed to prove, that the Plaintiff 
agiced to pay the Expeucc of making out the Defendants 
1 itie; in deducing which some outstanding Terms were 
to be got in ; and that the Omission of the Contiact to 
express that Intention of ihe Parties proceeded from the 
IMistako of the Solicitor* 


Sir Samuel ttomilly and Mr. Vitcrem, for the Plain 


tiffn resisted the Introduction of parol Evidence to vaiy, 
or correct, the wiitten Agreement upon the mere lerbal 
Instructions of the Solicitoi ; though in some Cases In- 
stiuments have been leformed upon written Instiuetions. 


They cited, and distinguished, Tin Marqm\ ofTmmend 
V. Stanp^room (a), hard Jrnham s Child (b), JLotd Port- 
moie\. Moms (r), Filmer v. Gott (</)» En/t v, Jackson (e), 


Paitethke v. Pallet (jf), 
Ilarc V. Shcarmod (h), 
Stathmn (ik), and Clarke ' 

(a) 6 Pcs, 33S. 

(i) X Bro, C. C. 92. 

(0 2 Bro. V. C. 2Ja. 
{0)7 Bro.P. r.70. 

(c) 4 Tito, C, C, J1J. 6 
Vls, 331, Note (c) 


Lord Milton v. Edgeworth {g), 
Foot V. Sclaay (i), Jt^nes v. 
. Grant (/), 

(y) 2 Mk 386. 

(g) 6 Bro, P. C, 88?. 

(A) 3 Bro. C a 168 . 
it) 2 Ch Ca. 142. 

{k) 3 Ail. 388. 

(0 14 ns, ^19, 


Mr, 
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Mr* Leach, and Mr. WUsofh for the Defendant. 
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Thie Agreement vaiies fiom the Intention of the Par* 
ties! at Time of signing it; and why is not that, when 
produced by Accident oi Mistake, as good a Defence, 

05 when created by Fraud; as in WooHam v, I/carn («) ? 

Accident or Mistake can seldom be proved by written 
Evidence. 

Sir Samuel Rom%U^, in reply. 

The Admission of such Evidence would be most dan 
gerous. The Security of a written Agreement would be 
vain $ if it remained thus at the Mercy of the Person, who 
diew' it; if it depended upon him afterwards to say, what 
shall be the Terms. Here is no Omission from Hurry or 
Accident. The Evidence does not amount to this; that 
any Thing is omitted, which he was instructed to insert. 

He drew die Agreement according to the Intention of the 
Parties, as he understood it at that Time .* but bis Con 
struction is erroneous. It is probable, that in the Course 
ol the Treaty this Objection, so contrary to Practice, was 
^iven up by the Defendant: but to what can the Court 
look but the Agreement itself: unless Fraud is pioved; 
or some Omission from Inattention, &c. t 

The Master qf the Rolls. 

Theie is no QuesUon in this Case as to the Substance lit 

of tlie Agieeincnt: the Dispute iclates only to the Ex:- 
pcncc of making out the Title. The Defendant says, 
that, having originally objected to be at that, or any other, 

Espence, attending the Sale, it was ultimately agreed, 
that Tehboit should determiue, by whom, and in what 

(a) 7 Ves, 211. See also fitggenson v, Clcmsf 15 Fa. 510. 

M 4 Proportions, 
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Proportions, all the Espencc should be boma* It is 
coubmded by the Defendant, that this is provided for by 
the written Agreement; or, if not, that the Frovisioii has 
been omitted by Mistake; which he offers to prove by 
the Evidence of the Pci son, who diew the Agreement. 
As to the Construction of die Agreement, if die De> 
fendant is right, there is an End of the Case t if not, thn 
Question is, whether Evidence of the Mistake can be ad¬ 
mitted. 

Ill my Opinion this Agreement lefeis nothing to Te6- 
bott except the Expence of the Conveyances. The Pro¬ 
vision as to the Tide is distinct and sepaiatc* The Plain* 
tiff himself is to make out his own Title: it is not indeed 
said, at bis own Expcnce: but that follow?, if there is no 
different Stipulation; which 1 think in this Case there is 
not 

As to the Mistake, I conceive parol Evidence of it 
may be received In Joifncs v. Staiham (a) Lord Hard’- 
sciV Upheld, that an Omission in an Agreement by Mistake 
stood upon the same Ground as an Omission occasioned 
by I'raud. In that Case nodiing was said in the wiittcii 
Agieement as to Payment of Taxes; as nothing is said 
in this Agreement ns to the Expense of making out the 
Title; but the verbal Agreement was^ that the Tenant 
should pay the Taxes; and here it is said, a verbal Instruc¬ 
tion was given by the PJaiatiff himself so to frame the 
Agiei ment, that the whole Question as to the Expence, 
both of the Title and Conveyance, should be submitted 
to Tebbolf ; and it is alledged, that the Attorney, who 
prepared it, conctivi d, that the Words he had used would 
be sufiScient for that Purpose. The Court thinks tliem 
not sufficient. The Omission therefoie anses from the 

(a) 3 JU. 338. See Jlick 6 Fes. 334, Note <c). 

\ JaihsoUf 4 Bro. C. C. 3i h 
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Misteke of tibe Attorney, contrary to tlie Intention of 
the Parties; and that X think may be shewn by parol 
Evidence.. 

It seems to me, that the Circumstances of the Trans¬ 
action correspond witli this Representation of the Attor¬ 
ney ; as, if this Controversy ever existed betw^n these 
Parties, it is most improbable, diat it could have ended 
in the Manucr, supposed by the Plaintid*. The Defend¬ 
ant had objected to be at the Expence even of making 
out his own Title. He was not calleri upon to bear any 
other Expellee; yet the Dispute is supposed to end in his 
taking upon himself absolutely the Expence of making out 
his Title, and then submitting it, as a Question for the 
Determination of Tehbotf, whether he should not also 
bear the whole, or some Part, of the Expence of the 
Conveyance: of which he bad not before been called 
upon to bear any Part. It is most Improbable, that tlic 
Plaintiff should have proposed such a Mode of termi¬ 
nating the existmg DiiTerencei or that the Defendant 
should have ac<|^uiesced in it. 

The Plaintiff must tlierefore submit to have the Agree¬ 
ment performed in the Way, contended for by the De¬ 
fendant : or the Bill must be dismissed (1). 

(l) Winch V. Winchetter; Stuhhs» I Mad. SO. Stokes 
Clotoes V, Hiffffinson, Post, Moor ; Davis v. S^monds, 1 
375. 624. Flood V. Finlatf, 2 Cox, 219.402. 

Ball and Boat. 9. Wall v. 
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BURDEN V, BURDEN. 

T his cause coming on for fartherDirecBdUs,a Ques¬ 
tion w as raised, whether the Defcndimt, who was 
one of the Executors, and also was surviving Partner of 
the Testator, <»hould have an Allowaiicc for his Managc- 
tnent of the Copartnership Trade subsequently to the 
Death of the Testator. 

Sir Samuel and Mr. Bell, for the Plaintiifs. 

The Defendant is not entitled to any Allowance; since, 
independently of other Circumstances, tlie l^rofits made 
barely exceed the common lutcicst. The Executor, dierc- 
fore, has not carried on the Trade to the Benefit of the 
Cestuis grwe Trust, A Trustee is bound to execute his 
Tiust without Compensation (1). An Executor, indeed, 
if it be necessary to continue a Trade, may employ a Per¬ 
son to conduct it; and his Payments to such Person would 
he allov ed: hut, if the Executor carries on tlie Business 
himself, he cannot claim any Allowance. It is impossi¬ 
ble to disUiiguish that from the other Duties, inseparable 
from his Chaiacter; such as collecting Debts, &c.; for 
which he is cleai'ly not entitled to any Compensation. 

This Defendant stood in the double Capacity of sur¬ 
viving Partner and Executor; and there is no Instance, 
that a surviving Partner, carrying on a Trade without the 
Consent of the other Parties interested, was held entitled 
to an Allowance for Management. The Principle would 
be most peinicious, a^ apphed to Executors. Jf in this 
Instance the C(6tms Trusts have derived some Bene¬ 
fit, it is very < mall; and by no Means commensurate to 
the Risk of their Capitals; and an Allowance for Ma- 

(1) Bohinson v, Pettf 3 P. Wm, 243. 


nagement, 
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Mr, Leachj and Mr. Hornet for' the Defendant 

The Exeentors sold to the surviving Partner; and the 
Master reports, that the Sum given was the full Value of 
the Property; which proves, that the Transaction was 
hmidjide. The Cestms que Trust, receiving the full 
Value of their Properly, incurred no Hazard; and have 
no Bight to complain; as substautial Justice has been 
done them. In conducting the Trade the ^Defendant has 
not only been exposed to much personal Labour, but bass 
incurred considerable Expences in Jouruies, &c.; of 
which, relying on the Faith of Jifs Purchase from his Co- 
executors, and considering himself as thereby sole Owner 
of the Business, he has kept. no Account. Bubstantial 
J usrice therefore can only be done, to him by an Allow¬ 
ance for Management. Many Cases, in which Cestuis 
que TVusf have been allowed Profits, or Interest, at their 
Election, are Cases of mere Executory; who, having an 
Option to cariy on the Trade, or not, could not complain: 
but this Executor, beit^ also the Surviving Partner, had 
in his own Bight a distinct Interest, which compelled him 
to interfere with the Trade; and gave him the Right to 
do so., He has carried it on fairly; and Misconduct is 
not imputed to him*. 

^... , -..j , ^ 

, Sir Samuel Bomill^t in Reply. : 

, , However neaterial what is urged might once have been 
' to the Defen<Ne,,it is no longer so now; die l)ecree treat¬ 
ing tl^e Sale by Two Executors to diejr Co-eXeeutor as a 
Breach of Trust This cannot he distinguished from the 
common Case of Executors carrying on Trade. 
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77«? Zorrf Chancellor, 

Without putting the Case on roj other Ground, 1 take 

that the Defendant must be considered as carrying on 
the Trade for himself and his Copartners. Even if he 
bad cairled on the Trade under Articles, he would not 
without an express Stipulation have been entitled to 
an Allowance for his Management, and Time. On the 
other Hand, what is urged as to ins Expences appears 
material; as he pioceeded on a Mistake; cousidtiing 
himself as sole Owner of the Trade, I consult r him 
as entitled to those Kxpcnces; but not to any Allow¬ 
ance for his own Time aud Laboui. I lake this to be 
the Distinction; and that, if a Man enters into Articles 
of Copaitneisliip, and the Children are to succeed to the 
Shaie of tlieii Parent, the surviving Pat tnci is nut en¬ 
titled to an Allowance fui carrying on tlie Tiade. What is 
this but a Case of voluntaiy Mauagcmenl by a surviving 
Partner for himself, and the Children of a deceased Pait* 
ncr? 


Let the Defendant hand over to the Plaintiff the Items 
of the Sums, actually expended by him; a Moiety of 
which he must be allowed; but nothing for his Mooage- 
jnent. Time, aud Laboui. 


UlLt 
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HILL COCK. 

pprILLIAM Famham^ by Will, dated the 19th of 
Junct 1800, after givioji; certain Annuities, which he 
charged upon particular Estates, and devising the Estates 
so charged, bequeathed some pecuniary and specific Le¬ 
gacies; and after Ea)ment of his Debts, Legacies, and 
Funetal Expences, devised other Freehold and Leasehold 
Estates, subject to the Mortgages and Incumbrances 
thereon, untot/bihi Cock (Son of hU 1{ elation) his Heirs 
aud Assigns. The Testator then proceeded to give and 
devise unto John Cock and John LawrencCt their Heirs, 
Executors, Adniimstratois, and Assigns, all other bis 
Freehold and Ltasehoid Estate!^ together widi all bis 
personal Estate and Efifccts whatsoever, upon Trust, as 
soon after his Death as they could, to vend, sell, and dis. 
pose of, his Freehold and Leasehold Estates, and also of 
his personal Estate and Effects to the best Benefit and 
Advantage; and out of the Money arising thcrefiom ** in 
** the first Place,'' to pay and reimburse themselves all 
rea*>onable and necessaiy Costs, Ciiarges, and Evpences, 
whatsoever, which they should or might bear, pay, be put 
unto, or sustain, in or about the Execution of that his 
Will, or the Trust thereby in them reposed; and lastly 
he did thcicby appoint bis said Tiustecs John Cock and 
Joh7t Latonnee Executois ol his Will, 

By a Codicil, dated the 10th of Januaryt 1802, the 
Testator bequeathed pecuniary and specific Legacies; 
directing, that they should be paid out of his real and 
pt'fsonal Estate; with the Payment whereof he thereby 
charged and made the same liable. 

Tlie Plaintiff, the Representative of the next of Kin of 
the Testator, filed his Bill} on the Ground, that the 

Tcstatoi 
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QikSEs cam&exei. 

intestate as to aiecli: j^art of liis Property 
Effects, of which no Dup<)ei|^n wasexpressly (hade. 

, \ The Cause was beard for, fartlier t)irec}ttcH}s,mpon the 
Ulster’s Report} ascertain'tpg the devised Estates and 
the Testator’s next of Ktu. 

S*r Samttel Rmnill^f and Mr. Wingfieldf for the next 

of Kin; 

Mr, Healdf for the specihc Devisee John Cock, con¬ 
tended, that he xvas entitled to tabe the Estates devised to 
him, exonerated from Debts, citing Donne v. Lewis (a), 
Wtide V. Clark (6), Dames v. Toppfc), Manning v. Spoof ti¬ 
er (d)f and Serle v. SL Ehy (e). 

Mr. Richards, and Mr. Wear, for the Trustees, con¬ 
tended, that an Heir cannot be excluded by Implication; 
but express Words are necessary ; and cited Ackroyd v. 
Smitlmrn (y), and Mallabar v. MaUadmr (g-). 

Jo®. 23. iMrd Chaxcelloh. 

The only Point, calling for Decision under this Bill, 

is, whether the Money, arising from the Sale of the real 

Estate, which it is not necessary to apply for the only 

Clear Ride iti Purpose expressed in the Will, is to be considered real 

Equity, that, or personal Estate. This Case differs from any of the 

where real very numerous Cases, tlrat have occurred upon this Point. 

Estate is di- The Rule in Equity is clear; that, where real Estate is 

rected to be directed to be converted into personal, for a Purpose ex- 

converted into pfessed, which Purpose fails, either wholly or partially, 

personal for a former Case, though the Estate has be^n converted. 

Purpose, which whole Produce of that Conversion will ,stiH b® teal 
tails either 

wholly or par- (a) 2 Bro. €, C, 256. (4) 3 Ves. 114. 

tially, to that ( 5 ) 3 Bro. C. C. 260, in . (e) 2 P. Wm, 9B5. 
Extent the Note. ‘ C/) 1. Bro. C.C. 503. 

Money is con- (c) 2 Bro, C, iC. 25g, in Brovm v. Bigg, 7 Vea, 27p. 

sidered real N^te. « (g) Bor, 79. 

Estate, * Estate; 
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Estate; and in the latter^ as far as the Purpose fails, so far 
the Mooney is to be ccmsidered Realty, and not Personalty, 

This Testator docs not express, merely, that his real 
Estate shall be sold, and converted into personal: but be 
takes both Funds: the residuary real Estate, if 1 may use 
that Expression; every Devise of real Estate, though in 
Form residuary, being specific: be expressly includes 
Leasehold Estate, and all his personal i*roperty, by ex¬ 
press Description; directing the whole to be turned into 
Money; and to be applied in discharge of the Expences 
of the Trustees in the Execution of his Will; and, if there 
was nothing more in the Expression of the Purpose than 
the Satisfaction of those Expences, the Money remaining, 
unapplied, as not being required to answer that Purpose, 
would, as far as it was derived from real Estate, be con¬ 
sidered as real, not personal Property: the Principle being, 
that, where a Testator means with regard to a particular 
Purpose to convert his real Estate into personal, if that 
Purpose cannot be served, the Comrt will not infer an In¬ 
tention to convert the Estate for any other Purpose, not 
expressed. 

It is said, however, that, if a Testator simply directs 
the Conversion of his real Estate, expressing no Purpose 
whatsoever, with reference to which that Conversion is 
to be made, the Inference is necessary, that he had the 
Purpose of Conversion, and no other; and it is upon the 
whole Expression of this Will contended, that the Tes¬ 
tator must have intended a Conversion out and out, as it 
is called; not only for the Purpose expressed; but using 
the Words “ in the first Place,” and not afterwards ex¬ 
pressing any ulteiior Purpose, the next Purpose must be 
supposed to be merely that of making the Conversion. The 
Question therefore really turns upon the Construction of 
those Words "in the first Place;” lying in this narrow 
Compass; whether this Court will hold, that the Principle, 

upon 


^■175 

1813. 

Hilx 

V. 

Cock. 

Devise of real 
Estate, though 
in Form resi¬ 
duary, is spe¬ 
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CASES IN CHANCERY. 


m 


,1813. 


H11.X. 

Cock. 


upon’Which hitherto Property, in the Form of Personalty, 
has been given to the Heir, shall be denied to diis Case; 
as here are Words, which may import, that one Purpose 
was to convert witli a View to discharge the Debts and 
Legacies; and, no other being expressed, he could have 
no other Purpose than the mere Conversion. These 
Words however may import, either that he meant te ex- 
press that Purpose, and only Uie ulterior Purpose of 
mere Conversion; or, that, first expressing that Purpose, 
he had no Purpose beyond that, with regard to what 
might remain after satisfying the first Purpose, so ex¬ 
pressed ; and my Opinion is, that the Distinction upon 
these Words is much too slight to take this Case out of 
the general Principle. So much therefore of the Residue 
of this Money as arose from real Estate, must be consi¬ 
dered as real, and be declared to belong to the Heir (a). 


(cf) See, upon Resulting 4LlO. Southousex,Bate, Posii2 
Tnist, Kingy,Dennison, Post, Vol. 3g6, Gibbs y.Rumsey, lb. 
200. Maugham v. Mas6n,Post, 294. 

Lincoln’s 
Inn Hall. 


1813, 
Jan, 22. 


ALCOCK, Ex parte (1). 


Covenant in T) Y Indenture, dated the 26th of February, 1810, 

Marriage Set- ^lade on the Marriage of Jolm Poolcy Kensington 

tlement by the Anne Rawlins, John Pooleu Kensington covenanted 
Husband, that ^ * 

he would upon (1) 1 Itose’^ Bkpt. Ca. 323. 

a Month’s Notice, or in the Event of his Default during his Life, that 
bis Representatives would within a Month after his Death, transfer 
Stock in Trust, &c.: in Bar of Dower, Ac.: with a Proviso, that not¬ 
withstanding the Covenant to transfer upon their Request in Writing, 
it should be lawful for the Trustees, if they thought fit, to forbear 
requiring from him during his Life the Transfer. 

A contingent Debt: not capable of Proof under a C!ommission 
of Bankruptcy against the Husband j no Transfer made, or Notice 
given, % 

with 
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with Josqih Mcock EdmeA Kensmgim^ that he, 
Jekw Pooiey Kensington^ would at any Time after the 
Solemnization of the intended Marriage, upon receiving 
from Joseph Alcock and Edward Kensmgfon One Calen¬ 
dar Month’s Notice for that Purppdb, or m the Event of 
his Default during his Life that his Representatives would 
widiin One Calendar Month next after his Death, transfer 
to Alcock and Edward Kemington a Sum of ^15,000 
Three per Cent Seduced Annuities, in Trust for John 
P&ol^ Kensington for Life, and after his Decease in 
Tmst for Anne Sawlins for life, and after her Decease 
in Trust for the Children of the Marriage, in snch Shares 
and Proportions, as therein mentioned; and in case of no 
Children over; with a Proviso, that notwithstanding the 
Covenant of the Husband to transfer the ^1S,000 Stuck 
to the Trustees upon their Bequest in Writing, it should 
be lawful for the Trustees, if they thought fit, to forbear 
requiring from him during his Life the Transfer of that 
Sum. It was declared, tiiat the Husband might leave any 
equal or greater Sum by Will in Satisfaction; and that 
the Provision thereby made for the Wife, was intei^ed to 
be, and she did thereby accept the same, in Bar or Lieu 
uad Satisfaction of all her Dower and distributive Share 
in the real and personal Estates of her Husband. 

There was Isshe of the Marriage Two Daughters, 
Anne and Emily^ No Transfer was ever made of the 

15,000 Stock: nor was any Notice given by the Trus¬ 
tees, requiring a Transfer. 

On the 22d of Juiy, I8l2, a Commission of Bank¬ 
ruptcy issued agdinst John Pootey Kensing^ and Co.; 
under which they were declared Bankrupts. A Petition 
was presented by the Trustees under the Settlement; 
praying that they might he admitted aa Creditors against 
Voi.. I. N Jokii 


1813 . 

Ancocx, 
Ee parte. 
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1813. 

Alcock, 
Ax parte. 


John Pooley KensingUm for the Sum of dP8437:10«- 
ing the Value of the c6’15,000 Stock at the Date of the 
Commission. 

Sir Arthur Piggottf and Mr. Martm^ for the Petition. 

The Debt was constituted by the Marriage; which was 
the Consideration for it; and the Obligation to transfer on 
receiving One Month’s Notice was merely for the Pur¬ 
pose of putting the Trustees into Pdssession of the Fund ; 
effecting Payment of the Debt previously due. The 
Want of Notice, prior to the Bankruptcy, is immaterial: 
Notice not being necessary to constitute the Debt. It 
was at all Events, and in the most absolute Sense of the 
Terms, Debilum in prascnti solvendmn inJfuiuro. The 
Trustees were invested with the Discretion to suspend the 
Notice; leaving the Husband in Possession of the Fund; 
which Power amounted in Substance to this; that they 
might lend the Money to the Husband for Life. It is not 
unimportant, that the Wife agreed to accept this Provi¬ 
sion in Bar of Dower: a valuable Interest, which she 
cannot be presumed to relinquish for a mere contingent 
Provision; the Failure of which, if this Debt cannot be 
proved, leaves her utterly destitute. 

Sir Samuel Romilly, .Mr. Harty and Mr. Wilson, for 
the Assignees. 

This Debt is merely contingent, by tlie Want of Notice. 
In some Cases the Bankruptcy itself is Notice: but the 
Terms of this Settlement, requiring, that the Notice should 
be in Writing, preclude that. The Husband may be able 
to answer this Covenant; as he may in the Course of his 
future Life acquire sufficient Property. This Case falls 
within those, where something must be done to constitute 

a Debt; 
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a Bebt; which not being done, no Debt arises. King^ 
Ex parte (a), Mare^ Ex parte (6). 

a 

The Lord Chancellor. 

I cannot doubt, that this was a pure contingent Debt at 
the Time of the Bankruptcy (1). If this is a Debt, it must 
be by Covenant# There is no Possibility of raising any 
implied Debt upon any Contract, except what is in the 
Deed. There are Three Ways of satisfying this Cove¬ 
nant : first, that the Trustees should give a Month’s 
Notice; which having expired without a Transfer, there 
would be a clear Debt provcable : secondly, the Words 
“ in the Event of his Default during his Life,” afford an 
Implication, tliat, if without Notice he had transferred, 
that would be a Satisfaction : but his Bankruptcy cannot 
possibly have the ElSect of a voluntary Transfer. The 
third Mode is, that his Representatives should cause a 
Transfer to be made within One Month after his Death. 
That is purely contingent. I cannot adopt the Construco 
tion, put upon this Clause; that notwithstanding^^the Hus¬ 
band’s Covenant to transfer the Stock upon such their 
Request in Writing, as aforesaid, it should be lawful for 
the IVustees, if they thought fit, to forbear requiring a 
Transfer from him during his Life. That was inserted 
for this Reason; that, where it is put upon Trustees to 
give a Month’s Notice in Writing for the Benefit of the 
Family, the Trustees would always consider themselves in 
some Danger, if they did not give Notice. That is 
therefore inserted for their Protection; and is a Clause, 
upon which, if inserted with any other View, great Diffi¬ 
culty would arise in Bankruptcy; as giving an Option 

(a) 8 Ves. 334. Hill, 1 Cox, 300. 

(b) 8 f^es, 335. Ex parte 

(1) Ex parte Castoellf 2 P. 44. 179. Minct, Ex parte, 14 
Wilts. 497. Murphy's Case, Ves, 189. 

Meaghan'sCase, 1 Sch.kLcf. 

N 2 not 
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Alcock, 
Ex parte. 


Bankruptcy 
cannot have the 
Effect of volun¬ 
tary Transfer 
of Stock under 
a Covenant. 


Construction 
of a Clause, 
giving Trus¬ 
tees Liberty 
to forbear en¬ 
forcing Pay¬ 
ment; that it 
was for their 
Indemnity; as, 
if with a View 
to Insolvency, 
itmightamount 
to Fraud. 
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hot to enforce Payment except upon the Approach of In¬ 
solvency ; and Cases may be conceived, in which it would 
amount to Fraud. 

1 say nothing upon the Eight to Dower. If Dower is 
barred by this Settlement, it is not necessary to notice it: 
if not barred, there is no Question upon it before me. 
The Question is, whether this Covenant was broken be¬ 
fore the Bankruptcy; and with great Regret I am bound 
to say, it was not. 


METCALFE r. PULVERTOFT. 

B y Indentures of Lease and Release, dated the 14lh 
and 15th Januaryf 1807, the Defendant, James 
Richard Pulvcrtqftf conveyed certain Estates to the Use 
of himself for Life; with Remainder to the Use of his 
Wife Sarah for Life; w'ith divers Remainders over to 
their Issue, and with Reversion in Fee to himself. 

By other Indentures, dated the 28th and 29 th of July^ 
1807, the Defendant J. R. Pvlvertqft mortgaged these 
Estates to the Defendant Thomas Faster^ to secure the 
Monies then owing to Foster^ or thereafter to be advanced 
by him for the Defendant J. R. Pulveriqfi. 

By other Indentures, dated the 13th and 14th of Augmt, 
1807, Foster » Debt having been satisfied, the same Es¬ 
tates, with other Lands, were mortgaged to Thomas Pul^ 
vertoft in to secure .FSOO. By other Indentiu'es, dated 
the 31st of May and the Ist of June^ 1808, Foster and J, 
R. Pvlvertojl conveyed the same Estates unto Thomas 
Pidvertqft in Fee; in Trust by Sale of a competent Part 
of the Estates to satisfy himself his Debt of efSOO; and 
to convey the Remainder of the Estates to the Use of 
Phelps and Bonner and their Heirs, during the Life of 

, Sarah 
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Sarah Pvilveriqftf upon Trust for4ier separate Use; with 
Remainder to J, R, Pulvertqft for Life, and Remainders, 
over; the ultimate Remainder being td the right Heirs of 
the Survivor of J. R, PuIvertofS and Sarah his Wife. 

By other Indentures, dated @6th and 27th and the 28th 
and 29th of June, 1810, Thomas PvUvertoft having been 
paid od^ the Estates became vested in Phelps and Bon¬ 
ner^ to the Use of them and their Heirs during the Life 
of Sarah Pulvcriojty in Trust for her separate Use for 
Life; and after her Decease to the Uses declared in the 
Deeds of the 15th of January^ 1807, and the 1st of June, 
1808. 

By Indentures, dated the 3d and 4th of April, 1812, 
a Suit having been instituted upon the Bill of Sarah Fid- 
vertqfl against her Husband, praving an Execution of the 
Settlement, and an Injunction to restrain him from selling 
or incumbering, James R. Pulvertqft, in Consideration 
of the Sum of <£4500, conveyed the Estates to the Plain- 
titfs in Fee, in Moieties. Sarah Pulvertoft, being then 
in Possession as well of the Estates, as of the Title Deeds, 
and threatening to cut Timber, the Plaintiffs immediately 
upon their Purchase filed their Bill; alleging, that the 
Settlements, being made after Marriage, vt'ere, except so 
far as related to the Mortgages to Foster and Thomas Pul- 
vertoft, made without any valuable Consideration, and 
therefore void, as against the Plaintiffs, Purchasers for va¬ 
luable Consideration ; charging, that the Defendants took 
Advantage of their legal Estate to prevent the Plaintiffs 
proceeding at Law; and prating, that the Plaintiffs might 
be let into Possession of the Estates; that the Defend¬ 
ants might be restrained from setting up such legal Es¬ 
tate in Bar to any Action at Law, to be brought by the 
PJaintiiFs; that the Defendants might deliver up the Title 
Deeds, and come to an Account of the Rents, received by 
them ; and that a Receiver might be appointed. 

t N 3 


1812-13. 

Mbtcalfr 

w. 

Pulvertoft. 


All 
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All the Defendants, with the Exception of Mrs» 
^ertoft, having put in their Answers, a Motion was 
made on the Part of the PlaintitFs for a Receiver. 

Mr. Leachf aud Mr. Wakefddf for the Motion. 

Mr. JJaslmood, for the Defendant, Sarah Pulvertiifl, 

This is an Application for a Receiver before Answer. 
Vann v. Barnett (a), and C^pton v. Bearcroft, men¬ 
tioned in Mr. Brown's Note, are the only Cases, in which 
a Receiver has been appointed before Answer: but in 
Van?i V. Barnett the Defendant’s Affidavit was considered 
equivalent to an Answer; and the Circumstances of 
Compton V. Bcarcrqft do not appear. Huguenin v. 
Baseley {b\ and Zdoyd v. Passingham (c), were Cases of 
Fraud and Abuse of Confidence: but there is no Fraud in 
the present Case; the Settlement having been made on 
meritorious Consideration; nor is there any Certainty, that 
the Plaintiff will be ultimately entitled to relief; a Cir¬ 
cumstance, to which the Court looks in ‘appointing a 
Receiver. Perhaps the Wife might have put in a Plea in 
Bar to this Bill of Lis pendens ; a Suit having been in¬ 
stituted by her to compel her Husband to carry into Effect 
the volunt#U 7 Settlement; in w'hich Suit he filed a De¬ 
murrer ; which was over-ruled (d). The Plaintiffs, there¬ 
fore, having purchased pendente lite, must be taken to 
have purchased with full Notice; Sorrell v. Carpenter (e). 

{a) 2 Bro. C. C. 158. Mid~ (b) 13 Fes. 105, aud 14 
dleton V. Dodsivell, 13 Ves. Ves. 273* 

266. Buck-worth v. Traffordf (c) 16 Ves. 59. 

18 Ves. 283. (d) The Demurrer was 

Receiver appointed before over-ruled upon the Form j as 
Appearance, Defendant ab- covering too much. Pulvcr- 
econding to avoid Service of toft v. Puhertoft, 18 Ves. 84. 
Subpoena. Maguire v. Alleut (<?) 2 P. Wms. 482. 

1 Ball and Beatty, fb. 

• 


Under 
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Uuder such Circumstances the Court will not by appoint* 
ing a Receiver strip this married Woman of her only 
Means of Defence and Subsistence. 

^ Mr. Lecbch, in Reply. 


1812 * 13 . 

Metcalfe. 


V, 

PULVBBTOFT. 


It is not universally true, that a Receiver cannot be 
appointed before Answer. The Rule of the Court is, 
that a Motion for a Receiver cannot be made, as for an 
Injunction it may be, without Notice. The Question is, 
whether the Court will refuse that Relief, which the Ces~ 
tuis que Trust are entitled to, merely on the Ground, that 
this Lady is interested? In a late Case (a), where after a 
voluntary Settlement the Settlor entered into a Contract 
to sell, the Master of the Rolls on mature Considera¬ 
tion decreed a specihe Performance against the Parties, 
claiming under the voluntary Settlement. Admitting the 
Us pendens to be Notice, that under tiic Statute (Ji) is 
immaterial. 

The Lord Chancellor. 

With respect to appointing a Receiver before Answer, 
T take it, that the Cases, where the Court has refused it, 
turned upon this: that the Party applying for the Appoint, 
ment could not state, that he had, strictly speaking, an 
equitable Title. In the Cases, alluded to in the Argu¬ 
ment, the Plaintiffs contended, that they w'ere entitled to 
have the legal Estate conveyed to them freed from other 
Claims. In Vann v. Barnett the Receiver would not 
have been appointed, unless the Defendant had filed an 
Affidavit, shewing, in Substance, that the Plaintiff had an 
equitable Title. The real Question here is, whether this 
voluntary Settlement gives any Title whatsoever as against 
the Purchaser. If it has not the Effect of giving such 

(a) Buckle v. Mitchell, at (6)Stat. 27 Elis, c, 4* 
the UoUs, 1812. 

N4 


Title, 
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1812-13. TiUe, ^le Circumstance of the Mortgagees^ joining will not 
Mav^LFB against the Purchaser; insisting, that what the De- 

p, fendants call the legal Estate is no legal Estate. If} how- 
Pui,fBRTOFT. ever, the Estate has, as it is alleged, been purchased at 
a third Part of its Value, then according to the Case, 
decided by Lord Mansfield (a), that Purchase would not 
prevail against the voluntary Settlement. As this is a 
Case of some Nicety, I will peruse the Pleadings. 

1813, Lord Chancellor made the Order; observing, 

Jan. 16. that after the Decision of the Masler of the Rolls upon the 

principal Point, that the Purchaser could compel an Exe¬ 
cution of the Contract, he must have a Receiver (l). 

(a) Doe on the Demise of Watson v. Rovtledge, Cofoop, 705. 


Lincoln’s ^ 

Inn Harl. 

1813, 

PHILIPS V. GIBBONS. 

Order for HE Bill prayed, that certain Bills of Eachaooe 

Time to answer I . 

not corrected delivered up to be cancelled; and the De- 

by extending it restrained from negociating them, and from pro¬ 

to the usual ceeding at Law. An Injunction for Want of Answer 
Order for Time issued. Oncoming in of the Answer the Plaintiff took 
to plead, an- Eleven Exceptions; pending the Reference of which to 
swer, or demur, the Master the Defendants sued out a bailable Writ 
not demurring against the Plaintiff; upon which they proceeded to Out- 
alonc. lawry. 

No Plea of 

Outlawry in a Most of the Exceptions having been allowed by the 
Suit for the 

same Duty or Thing, for which Relief is sought by the Bill. 


(1) Metcalfe v. Pulvertofl^ Postf Vol. 2. 200. 


Master, 
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Master, the Defendants took an Exception to his Re¬ 
port ; previous to which the Plaintiff had obtained an Or¬ 
der to amend; and that the Amendments and Exceptions 
should be answered at the same Time. The Defendants 
having on the 9th of November last obtained an Order 
“ for Six Weeks Time to answer,” a Motion was made, 
that notwitiistaiiding that Order they might be at Liberty 
to plead Outlawry in Bar to the Plaintiff’s Suit; on the 
Ground, that the Order had been inconsiderately obtain¬ 
ed; and ought to have been the usual Order to plead, an¬ 
swer, or demur, not demurring alone; and that at the 
Time the Order was obtained the Defendant’s Solicitor 
was ignorant of the Outlawry (l). 


Philips 

V. 

Gibbous. 


Mr. Jlartf and Mr. Raithbi/, opposed t^e Motion, on 
the Ground, that a Plea of Outlawry was within the 
express Terms of Lord Clarendon’s Order (a) wholly 
unavailable, where the same Duty, or Thing, for which 
Relief was sought by the BUI, had been in Issue ; a Rule 


(a) ** A Plea of Outlawry, 
*' if it be in any Suit for that 
Duty, touching which Re- 
lief is sought by the BUi, is 
** insufficient, according to the 
Rule o/' Laui; and shall be 
disallowed of course; as put 
“ in for Delay." Orders in 
Ch. p. H9. (Ed. 1698) (2). 
As to the Rule at Law, in a 
Writ of Error to reverse an 
Outlawry, Outlawry in that 
Suit, or at any Stranger’s Suit, 
is no Bar; nor again in Attaint, 

(l) Ketirick v. Clayton^ 3 
Bro. C. C. 21^. Anon. 2 P. 
Wms. 46i-. De Minchuits v. 
Udneyt 16 Ves. 355, on the 
Question, whether a Pica is 


brought on a Verdict, could 
Outlawry, grounded on that 
Verdict, be pleaded in Bar. 
(Co. Litt. 128, a. System of 
Plead. 300.) The Reason, 
upon which the Rule is found¬ 
ed, is said to be, that, if a Plea 
of Outlawry were allowed in 
these Cases, it would be Eje- 
eeptio ejuadem rei cujm petitur 
dissolutio, (See Syst. Plead, 
p. 300, 228, and Authorities 
there cited.) 


an Answer with reference to 
the Order. 

(2) Ord. Ch. {Ed. Beam.) 
175. 


adopted 
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adopted by Lord Redesdale in his Treatise of Pleading (a ); 
and the Case of Roberts v. HarRey (b) was mentioned. 

Sir Samuel Romi%, in support of the Modon, ad¬ 
mitting, that no Answer could be given to Lord Claren-^ 
don's Order, contended, that the Question at present was 
merely, whether the Defendants were not entitled to the 
usual Order. 


The Lord Chancellob. observed, that the Register 
always proceeded to draw up the Order according to the 
Instructions, signed by Counsel (c); and there would b<i 
no End to Alterations in Orders, if the Court listened to 
Parties, coming here to correct their own Mistakes; which 
he was the less disposetl to do on the present Occasion ; 
as the Pica of Outlawry seemed altogether unavailable. 


No Order was made. 

(o) P, 185. (c) See Taylor v, Milner^ 

(6) 1 Eto. C. C. 56, 10 l^es. 444. 


1813, 

Jan. 29. PEACOCK v. THE DUKE OF BEDFORD. 


An Amend- i ^ HE Six Clerk having objected to file the Defendant’s 

ment in the Ti- ■- Answer on account of the Manner, in which it was 

tie of an An- entitled, a Motion was made, that the Defendant may be 

swer being ne- Liberty to amend the Title to the Parchment Writing, 

cessary, viz. in- purporting to be the Answer to the Exceptions and 

stead of the amended Bill in tliis Cause, by striking out the Words, 

* farther An farther Answer of John Duke of Redford. one of 

“ swer to the . / 

** original amended Bill,” entitling it “ the farther Answer to the ori- 

** ginal Bill and the Answer to the amended Bill,” the Answer, so 

amended, must in the Case of a Peer be again attested upon Honor j 

as in the Case of a Common Defendant it must be re-sworn. 


“ the' 
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the Defendants to the original amended Bill of John 
** Pickering Peacockf Esquire, Complainantand by 
inserting the Words, The farther Answer of the De- 
** fendant John Duke of Bedfbrd to the original Bill of 
John Pickering Peacock^ Esquire, Complainant; and 
** the Answer of the Defendant John Duke of BeJ^ord 
“ to the amended Bill of Complaint of JoJm Pickering 
“ Peacock, Esquire, Complainant;'* and that the said 
Parchment Writing may be filed, after such Alteration in 
the Title of it, without its being again taken upon the said 
Defendant’s Attestation of Honor. 


ISIS. 

Peacock 

V. 

The Duke of 
Bkdfobd. 


Mr. Noland, in support of the Motion, distinguished 
this from the Case, where the Defendant was a Com¬ 
moner ; who might be indicted on his Answer for Perjury; 
and therefore the Plaintiff was entitled to have the Answer 
in such a Case re-sworn; and stated, that the Duke was in 
the Country, as a Reason for the Application for dis¬ 
pensing with his Attestation. 

The Lord Chancellor. 

In the Case of a common Defendant, putting in an 
Answer with a wrong Title, the Court will not permit 
Amendment without re-swearing the Answer: the Security 
of the Plaintiff for the Truth of the Answer consisting in 
the Liabilities, incurred by the Defendant. A Peer cer¬ 
tainly answers without Oath; but the Plaintiff has a Right 
to a similar Security in that Case ; unless he has waived 
that Right. As in the Instance of a common Defendant 
therefore the Answer must be re-sworn, though it is as 
clear, as it is in this Case, that he intended to swear all, 
that was in the former Answer, so in the Instance of u 
Peer, the Security to the Plaintiff for the Truth of the 
Answer being the Attestation upon Honor, he must have 
that Security to the altered Record in tlic same Manner. 


MACHER 
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Covenant 
against using 
Premises as a 
Shop or Ware¬ 
house for any 
Trade, without 
Licence in 
Writing, or 
permitting any 
Thing, which 
may grow to 
the Annoyance 
or Damage of 
the Lessors, or 
any of theit 
other Tenants. 

Breach, 
though not a 
Nuisance in 
Law, public or 
private, being 
an Annoyance, 
not protected 
by Injunction: 
there being no 
Licence; and 
Permission of 


T he Defendants having brought an Ejectment for 
Breaches of Covenant, the Plaintiff, who was the oc¬ 
cupying Tenant by Assignment from a Sub-lessee, obtained 
under a Judge’s Order a Particular; stating, that by the ori¬ 
ginal Lease the Lessee or Lessees, &c. covenant not to 
convert, use, or occupy, nor suffer to be converted, used or 
occupied, the said demised Premises, &c., into or for any 
Shop, Warehouse, or oilier Place for carr}iiig on any 
Trade; nor suffer any open or public Shew of Business 
therein without the previous Consent in Writing of the 
Lessors; nor commit or permit or suffer to be done any 
thing upon the Premises, which may grow to the Anno}'- 
ance or Damage of the Lessors, or of any of their other 
Tenants; that the Business of a Baker and a Baker's Shop 
hath been carried on in the Premises; and the Defendant 
(at Law) hath erected, &c. upon tlie Premises an Oven, 
used by him in the Way of his Trade or Business; which 
is to the Annoyance or Damage of such Lessors, or the 
other Tenants; and hath committed, &c. divers other 
Things upon the same Premises, which have grown to the 
Annoyance or Damage of such Lessors, or their Tenants. 

No Licence in Writing having been produced at the 
Trial, a Verdict was given for the Lessor of the Plaintiff. 
The Bill stated, that the Sub-lessees, under whom the Plain- 


One Trade not tiff derived Title had successively carried on the Trades of a 
to be construed 


a general Licence for any Trade: nor will the Court enter into a Com¬ 
parison, which are more or less offensive. 

Whether a Corporation, consisting of numerous Governors, would be 
bound by the Acquiescence of some, standing by, permitting Expendi¬ 
ture, &c. Quare, 


Plumber, 
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Plumber, a Potatoe-dealer, a Green>grocer, and a Coal- 
dealer, upon the Premises in Question; that since he pur¬ 
chased the Lease, he had expended nearly <£500 in Repairs, 
and in erecting an Oven and the other necessary Build¬ 
ings for his Trade : and that the Premises had been open 
and used as a Shop generally for Ten Years past; during 
al) which Time the Defendants had without any Objection 
received the Rent; praying an Injunction against entering 
up Judgment and taking out Execution; and that the Plain. 
tiflF may be quieted in his Possession, and in carrying on 
his Trade. 


1813. 

W-' 

Magheb 


If, 

The 

Foundling 


Hospital. 


The Answer insisted, that the Plaintiff’s Business had 
been carried on to the great Nuisance and Annoyance of 
the Neighbourhood; the Smoke, issuing from the Ba’;e- 
house Chimney, being injurious; that the Defendants had 
granted him no Licence: that, admitting, some of the 
Governors and Guardians of the Hospital, and their Secre¬ 
tary, did know', that the Work of erecting the Oven was 
going on, and did not object to it, the Number of their 
Governors was Five Hundred; and therefore such Omis¬ 
sion to object on the Part of individual Governors of a 
charitable Corporation could not be considered as amount¬ 
ing to Licences by such Corporation to Tenants to do 
Acts in Breach of their Covenants; and which may ma¬ 
terially tend to the Deterioration or Ruin of the Charity 
Estate; or as Waivers of the Forfeiture; especially as the 
Hospital had never received Rent from any but their own 
original Lessee; the Plaintiff being the Assignee only of 
a Sub-lessee. 

Cause was shewn upon the Answer against dissolving 
the Injunction. 

Mr. Hartf and Mr. Roupell, for the Plaintiff, contended, 
that the Defendants had Notice of the Alterations; and 

had 
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had By their Acquiescence precluded themselves from 
objecting: that they had waived the Forfeiture; if it was 
one ; and that the Act complained of was not a Nuisance. 

Sir Samuel Mr. Bellf and Mr. Dowde&well, 

for the Defendants, insisted, that a Court of Equity could 
no more dispense with the Licence, necessary to prevent 
the Acts complained of working a Forfeiture, than a Court 
of Law could : that here there was a positive, unequivo¬ 
cal, Breach, creating a Forfeiture; that the Defendants, 
as a Corporation, had no Notice; a few Individuals being 
alone acquainted with it; that the Corporation had ob¬ 
jected the first Instant they were apprised of it; that the 
Act complained of was a Nuisance, materially injurious 
to the adjoining Property of the Hospital; and that, if 
not a Nuisance, it w'as certainly an Annoyance; which is 
all, that was necessary to bring it within the Terras of the 
Covenant. 


The Lord Chancellor, 

I have no Conception, that this Covenant cannot be 
considered as broken; unless the Act done amounts to a 
Nuisance in Law, either public or private; the Act pro¬ 
hibited being, using the Premises as a Shop, Warehouse, 
&c. for carrying on any Trade; or permitting to be done 
upon the Premises any thing, which may grow to the An¬ 
noyance or Darhage of the Lessors, or of any of their 
other Tenants. If the Object of both Parlies is so to 
consider the Meaning of this Covenant, tiiat the Plaintiff 
shall carry on his Trade, so conducted, as not “ to annoy 
** or do Damage,” to any other Tenants, it may be the 
Subject of Arrangement. 

As to the Question, whether a Licence, given to open 
a Shop, is to liave a different Operation here and at Law, 
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it has been long settled at Law (a) that, a Covenant not 
to assign without Licence being once dispensed with, the 
Condition has gone; and Equity has followed that (6). I 
should not have thought that a very good Decision ori¬ 
ginally; and) I think, here we ought to hesitate to say, 
that, if the Licence is to be in Writing, a mere Act, not 
establishing, whether the Party meant a Licence, general 
or particular, should be taken to be a general Licence: 
admitting therefore the Application of the Doctririe of 
Law in the Case, to which I allude (1), If however the 
Covenant is not to convert the Premises into a Shop, or 
to carry on a Trade, without a Licence in Writing, I can¬ 
not conceive, that the Permission of the Lessor without 
Writing to carry on one Trade amounts to a general Li¬ 
cence for any Trade, as the good Sense is, and, if it :s 
new, the Law ought to be, tliat you must infer from his 
Conduct, tliat the Lessor would have given in Writing 
that Sort of Licence, which it would have been prudent 
to give; and it cannot be represented, that a Licence to 
opeu a Shop for a particular Trade raises the Inference, 
that commencing with that Trade, the Lessee may after¬ 
wards carry on any other. 
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Covenant not 
to assign with¬ 
out Licence, 
once dispensed 
with, the Con¬ 
dition is gone, 
both in Law 
and Equity j 
but the lYin- 
ciple question¬ 
able, and not 
to be extended : 
for Instance, to 
a mere Act; 
where the Li¬ 
cence is to be 
in Writing. 


In this Case therefore 1 cannot from the Permission to 
carry on a particular Trade in this Shop conceive, that 
the Tenant may carry on any other; and a Court of Equity 
ought not to enter into a Comparison ; and permit him 
to carry on some Trades, as less offensive than others. 

The real Question is, whether from the Circumstance 
of Notice to some of the Members the Corporation can 
be considered as bound; having stood by, permitting Ex¬ 
penditure ; and upon that it will be necessary to look veiyr 

(a) Dumpor’s Cose, 4 Co, (6) JSrummeUf v. M‘Pher» 
119. . <son, 14 Pcs, 173 . 

(1) 12 Pm. 191. Bmmmett v. McPherson, 14 Ves. 173 . 

strictly 
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strictly into the Answer. In the mean Time I wish the 
Defendants to consider, whether they would be disposed 
to put this Dispute in some Course of Arrangement, that 
may be satisfactory to them without turning the Plaintiff 
out of Possession. 


END OF THE FIRST PART. 
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KENNET, Ex parte (1). 

T his Petition prayed, tliat the Lord Chancellor 
would disallow a Bankrupt’s Certificate on the 
Ground, that he fell within the Provisions of the Act (a), 
hich renders the Certificate void in Cases of Gaminsr. 

Tlie Affidavits on each Side were in direct Opposi¬ 
tion. 

Mr. CvUeUy in support of the Petition. 

Sir Samuel RomUlpf for the Bankrupt, resisted the 
Petition on the Ground, that the Affidavits in support of 
it, were not sufficient to stay the Certificate; which, if 
allowed, would not prevent the Party petitioning from 

(a) Stat. 5 Geo, 2. c. SO. s. 12. 


1813, 

Jan. 26. 

Petition to 
disallow a 
Bankrupt’s 
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Law, 


VoL. I. 


(l) 1 Rose*B Bkpt. Ca. 331. 
O 
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trying the Fact of Gaining in an Acdon at Law: the 
Certificate being void) if there had been such Gaming) as 
the Act of Parliament prohibited. 

fc 

The Lord Chancelloh. 

The Ground of this Application is, that I should not 
grant a Certificate, which, if granted, will be voi<l. In 
this Respect it differs from an Application to stay a Certi¬ 
ficate, which, if granted, is admitted to be good. The 
Law has certainly said, that where a Man l(:||ps £5 in 
Gaming in the Course of a Day, his Certificate shall be 
void, 

I perfectly agree, that this Court ought not to grant 
the Certificate, if it be clear, that the Law has in that 
Respect been violated: but then it ought to be clear; as, 
refusing a Bankrupt his Certificate, 1 refuse him the Trial 
of the Fact by a Jury. Amidst the contradictory Affida¬ 
vits, that have been read, I cannot say, what the Fact is, 
1 will, therefore, grant the Certificate; and it will then 
be for the Petitioner to avoid it at Law; or to indict for 
Peijury. 

Costs were refused. 


SAY 
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SAY V. BAHWICK. 


Rolls. 
1812, 
July. 
Dec. 18. 


T he Object of this Suit was to set aside u Lease, 
granted by the PlaintifF to the Defendant. 


Lease set aside 
xvith Costs; as 


obtained by 

The Bill stated, that the Defendant, with the Design of contrived 
procuring this Lea.se from the Plaiiitiif at an inadequate habitual 
Rent, prevailed upon him to go to tJie Defendant’s Intoxication of 


House, and to dilFcrent Public Houses in the Neigli- the Lessor, im- 


bourhood, almost daily for a considerable Time before mediately on 
the Plaintiff attained the Age of Twenty-one ; on which coining of Age, 
Occasions the Plaintiff was by the Persuasion of the at a very ina- 
Defendant induced to drink to Excess: that the De- dequateRentj 


fendant having during this Period obtained the Pro¬ 
mise of a Lease, gave Instructions to an Attorney to pre¬ 
pare it; that the Day before the Plaintiff came of Age 
the Defendant kept him concealed from his Friends; pre¬ 
vailing on him to drink to Intoxication; in which State he 
returned Home at a late Hour; that, having been called 


and Acts of 
Confirmation 
held not suf¬ 
ficient. 


up at an early Hour on the next Morning the 7th of 
July, 1809, the Day, on which he came of Age, he exe¬ 
cuted the Lease about Seven o’Clock; not being tlien 
recovered from Intoxication; that the Lease was at a 


grossly inadequate Kent: the Lands being let at a Rent 
of Twelve Shillings an Acre, thougii worth Twenty or 
Thirty Shillings, 


The Answer represented, that, the Defendant being 
turned out of his Farm, the Plaintiff’s Father, with whom 
he lived on Terms of Intimacy, had promised to let 
him have a Farm : that the Plaintiff in October. 1808, 
repeated that Promise; and about a Moiilb after exe¬ 
cuting the Lease pointed out a Mistake in spelling his 

O Ci Name: 
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Name; proposing to the Defendant, that it should be 
rectified by the Attorney; and had the Counterpart cor* 
reeled accordingly. The Answer denied the Charges of 
Inadequacy ; that the Intoxication was occasioned by the 
Defendant's Contrivance; that he had instructed the At¬ 
torney to prepare the Lease; that the Plaintiff was intox¬ 
icated, when he executed the Lease, &c. 

The Plaintiff's Evidence stated his almost incessant 
Intoxication in the Company of the Defendant for more 
than Twelve Months previous to the Execution of the 
Lease; that the Plaintiff spent little of his Time at Home; 
being chiefly at the Defendant's House; generally return¬ 
ing Home in a State of Intoxication; that he declared, he 
was in bad Hands; and could not get out of the Difii* 
culty: that he was very much intoxicated on the Even¬ 
ing, preceding the Day of his coming of Age: and con¬ 
tinued so on the Morning of that Day. The Depositions 
stated the Value of the Farm to be from £86 to i^iOO a 
Year: the Rent reserved by the Lease being only 

The Defendant’s Evidence stated the Promises of the 
Plaintiff and his Father to provide the Defendant with a 
Farm ; that the Piaiutilf gave Instructions to the Attorney 
to prepare the Lease; that at Six o’Clock of the Morning, 
oil hich the Defendant came of Age, he called up One 
of the Witnesses; and sent him to the Attorney, who 
prepared the Lease; desiring, that he would come directly; 
that the Lease was executed between Six and Seven o’Ciock 
on that Morning; that it was read over before Execu¬ 
tion; that the PlaintifiP, though addicted to drinking, 
was perfectly sober at that Time; that after the Exe¬ 
cution he declared himself satisfied; and Six Weeks 
after granting the Lease consulted the Attorney, whether 
the Mistake in spelling the Name, which, he said 
. he had observed in looking over the Lease by himself 

would 
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would make it void; as he was deterimncd, that the De¬ 
fendant should have a Lease; and that the Plaintiff per¬ 
sonally delivered Possession of Part of the Property to 
the Defendant on the llth of October, 1809. 

Sir Samuel "RomUly, and Mr. Horne, for the Plaintiff. 

The Consideration for granting this Lease is grossly in¬ 
adequate : the Rent reserved being barely Half the Value: 
but, attending to the Circumstances, under which the Lease 
was executed, that is not surprising. For many Months 
antecedent to the Plaintiff's coming of Age he wras kept in 
a State of Intoxication, if not, continual, certainly habitual, 
and produced by the Defendant’s Contrivance. The Case 
amounts to this : habitual Intoxication of an Infant, in the 
Company of the Defendant, taking Advantage of the 
Influence, thus gained, to obtain a Lease at Half its 
Value. Considerable Suspicion would be thrown upon 
the Transaction, if in other Respects apparently fair, by 
adverting to the Time, when it took place : between Six 
and Seven in the Morning of the very Day, on which the 
Plaintijff came of Age; almost the first Moment, when the 
I.aw allowed him to execute a binding Instrument. There 
is not in the Evidence a single Instance of Intoxication not 
in the Defendant’s Company. In all the Cases, where In¬ 
struments have been set aside as obtained in a State of In¬ 
toxication, it has been esteemed very material to ascertain, 
how that Intoxication was produced (a). It is true, here 
is no Evidence, who paid for the liquor drank by the 
Parties: but at the Defendant’s House, where the Plaintiff 
was frequently intoxicated, the Expence must have been 
,defrayed by the Defendant; and the Plaintiff, as an Infant, 
not being liable for the Liquor, drank at the Public House, 
the Defendant must be presumed to have been at that £x- 

(fl) Coope V. Clatfworth, 18 Ves. 12. 

O 3 
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pence also. The PlaiiiliiF is proved to have been actually 
intoxicated, or so stupified from previous Inebriation, as 
to be perfectly inadequate to judge upon the Propriety of 
what he did, at the very Moment he .signed the Lease, 
which this Suit seeks to set aside ; and that Intoxication 
was produced by the Management and Contrivance of the 
Defendant. Johnson v. Mcdllcott (a), Griffin v. ZX?- 
veniUe {b\ are clear Authorities for the Relief. 

Mr. Hart, and Mr. Dowdeswell, for the Defendant. 

Though the Plaintiff at the Period of his coming of 
Ago, and previously, lived at his Mother’s House, he 
was liberated from all routronl. He sought the Society 
of the Defendant, and those of a similar Rank in Life. 
The Plaintiff’s Friends were not ignorant, that he pro¬ 
posed to do an Act of Service to the Defendant. The 
original Transaction under all the Circumstances in Evi¬ 
dence is not a Case for Relief: but, admitting that, it is 
now preeliided by the subsequent strong Acts of Confir¬ 
mation : especially by correcting the Error in the Lease, 
and personally delivering Possession. The Case cannot 
turn on Inadequacy of Consideration; as the Plaintiff 
might have given away the Property; instead of leasing 
it; had he been so disposed. 

Sir Samuel Romilly, in Reply. 

This is a Case of Intoxication, produced in the Minor, 
which had not ceased in the Adult- The Instructions for 
the Lease, given under both Disabilities, designed In¬ 
toxication and Infancy, ought at least to have been re- 

(tt) Note (fl) to Osmond Osmond y. Fitzroy, 3 P.fFms- 
V. Fiizroy, 3 P. fVms. 130. 131. 

(6) In Mr; Car’s Note to 

peated, 
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peated, when be was of full Age^ and sober. The Evi¬ 
dence establishes, that the Plaintiff had been practised 
upon: nor will the supposed Acts of Confirmation, tainted 
with the Vice of the original Transaction, avail the 
Defendant. 


The Master of the Rolls. 

The Object of this Bill is to set aside a Lease, which 
upon the Morning of the Day, on which the Plaintiff 
came of Age, he executed to the Dcfciidaut. The Al¬ 
legation of the Plaintiff is, that some Time before he 
came of Age he had been almost daily induced by the 
Defendant to drink to excess: sometimes at Public 
Houses : sometimes at the Defendant’s own House; and 
that Advantage was taken of his Youth and Inexperience, 
and the Habit of Intoxication, into which he had been se¬ 
duced, to prevail on him to grant this Lease at an in¬ 
adequate Rent, and under unusual and disadvantageous 
Covenants. The Defendant’s Representation is, that the. 
Plaintiff’s Father had promised the Defendant a Lease; 
which Promise was renewed by the Plaintiff; and that tlie 
Rent was not inadequate; but as good as could have been 
obtained from any other Tenant. 

There is a great deal of Evidence on both Side as to 
the Plaintiff’s Habits of Life for a considerable Time, 
before he came of Age ; and as to the Degree, in which 
the Deleudant had been instrumental in producing and 
encouraging those Habits. The Plaintiff upon the whole 
appears to have passed much of his Time in drinking in 
Company with the Defendant; who, if he did not entice, 
was always ready to accompany, the Plaintiff* to Public 
Houses: as well as to receive him and supply him with 
Liquor at his own House j and that the Plaintiff most com • 

O 4» monly 
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moiily went Home in a State of Intoxication after having 
been in Company with the Defendant. It appewaj that 
they passed together the greatest Part of the Day, pre¬ 
ceding the Execution of the Lease: that the Plaintiff re* 
turned Home intoxicated at Night; but directed, that he 
should be called at Five the next Morning ;‘that he did get 
up at an early Hour; and went to the Defendant's; where 
the Lease, which had been previously prepared, was exe¬ 
cuted about Seven in the Morning. Different Representa¬ 
tions are given as to his State at the Time of tlie Exe¬ 
cution. Some Witnesses say, he was so much affected by 
the former Night's Debauch as to be utterly incapable of 
Business: others represent him as perfectly cool and col¬ 
lected ; and aware of what he was about. My Impres¬ 
sion is, that he did know what he was doing; and that 
what he did was merely an Execution of what he had pre-. 
viously promised and determined to do; through what In¬ 
ducements he bad formed his Resolution is a different Con¬ 
sideration. There are several Witnesses to repeated De¬ 
clarations of his Intention to give the Defendant a Lease 
of this Farm; but there is only One, (the Defendant's 
House-keeper,) who makes the Plaintiff ascribe that In¬ 
tention to a Compliance with the supposed Wish of his 
Father. She makes him say, that his Father had charged 
him to be kind to the Defendant; and that he would let 
him have the Swan Farm. But, whatever might have 
been the Inducement in the Mind of this Infant, (for such 
he was) to promise in general Terms a Lease to the De¬ 
fendant, the Question remains, what Sort of Lease he 
was ever intended to have. The Plaintiff's Father is 
stated to have felt Concern, that the Defendant should lose 
the Farm he had before occupied, and be obliged to re¬ 
move from the Neighbourhood. The Inference is, that he 
intended only to give him the Benefit of another Lease; 
such as any other 'Penant would have; and the Answer in¬ 
sists, that tills Lease is at as high a Rent as any other 

Tenant 
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Tenant would give; precluding the Supposition, that it 
was ever intended, and agreed, that the Defendant should 
have a Lease at a great Undervalue. 

Now this Farm is proved to be let at not much more 
than Half its Value. The Rent reserved is By the 
lowest Estimate it is worth ^86, and some of the Wit¬ 
nesses say, it is fairly worth .ifi'lOO. The Covenants are 
not so advantageous to the Landlord as is usual in the Part 
of the Country, where the Farm lies: and no Evidence 
whatever of the Adequacy of the Kent is given by the De¬ 
fendant. The Plaintiff therefore in granting a Lease on 
such Terms must either have acted in total Ignorance of 
the Value of his Estate, or he must have been imposed 
upon with regard to it. This must to all substantial Pur¬ 
poses be considered as the Lease of a mere Infant. The 
Seal cerfainly was put to it a few Hours after he was of 
Age: but the Agreement was made, the Terms were 
settled, the Instructions given, the Engrossment pre¬ 
pared, during his Infancy. He had not for a single 
Hour the Opportunity of applying his adult Judgment 
to the Subject. 


181S. 

8ay 


Bar WICK. 


Stripping this Case of all other Circumstances, can a 
Lease, thus disadvantageous, and obtained in such a 
Manner, be permitted to stand; unless it has since, with 
full Knowledge of all the Circumstances, been deliber¬ 
ately confirmed ? With regard to that there is Evidence, 
that the Plaintiff* subsequently declared himself satisfied 
with what he had done; that about Five Weeks after¬ 
wards he pointed out to the Attorney, who drew the 
Lease, a trifling Mistake in it; and said, that, if neces¬ 
sary, he was ready to execute it over again ; and farther 
that on tlie 11 th of October^ which was about Three 
Months afterwards, he put the Defendant in Possession 
of the Farm. These are the confirmatory Circumstances 
insisted on: but it is not at all sh^wn, that at either Pe¬ 
riod 
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riod the Plaintiff was apprised of the true Value of his 
Estate; and consequently of the Degree, in which the 
Lease was injurious to him; and at the latter Period he 
was living at the House of the Defendant^ and in the 
same Habits, as at the Time of making the Lease (l). 
Very soon after he quitted the Defendant’s House the 
present Bill was filed. Under these Circumstances 1 
think there is nothing amounting to Confirmation. Con¬ 
sequently the Lease must be set aside; and the Defen¬ 
dant must pay the Costs of the Suit. 


Dec. 

Specific Per¬ 
formance of a 
Contract con¬ 
cerning Land 
not decreed on 
the Signature 
of an Agent 
withoutAutho- 
rity. 

The Question 
as to his Au¬ 
thority, denied 
by the Answer, 
and by his De¬ 
position, stat¬ 
ing his Decla¬ 
ration to the 
contrary at the 


HOWARD r. BRAITHVVAITE. 

B y Indenture, dated the 9th of Novemberf 1803, 
Timothy Stonchouse Viffor and George Vansittarty 
Lessees under the Dean and Collegiate Church of West¬ 
minster, granted an Under-lease to the Plaintiffs of an 
Estate at Westboum Green in the County of Middlesex 
for the Term of Twenty-one Years commencing the 29th 
of September, 1804; if certain Lives, or any other Per¬ 
son, for whose Life Vigor and Vansittart should hold 
the Premises should so long live, at the Rent of 
per Annum, 

In the beginning of 1804 the Defendant entered into a 
Ncgociation with the Plaintiffs; proposing to take from 
them an Under-lease of a Part of the Estate, consisting 
of One Hundred and Thirty Acres; and at his Instance, 
being desirous of procuring a greater Term, the Plaintiffs 


Time of Execution, to be determined by an Issue; the Evidence of a 


Witness impeaching the Instrument he has attested, as a Witness to a 
Will, denying the Sanity of the Devisor, &c. being admissible; but to 
be received with the most anxious Jealousy. 


(1) 3 P. IVilLSOi. andMr. 253. 1 Pcs. jun. 215. 3 21m. 
Cox’s Note. 2 Sch. Lef. C, C, 117. 

486. Crowe V. Ballard, 2 Cox. 

applied 
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applied to Vigor and Vansiitart; who consented to sell 
the whole of their Interest to the Plsuntitfs for 12,300, 
cfSSOO to be paid at the Execution of the Convey¬ 
ances, the Remainder to continue on Mortgage. The 
Negociation proceeding between the Plaintiffs and the 
Defendant, on the Slat of October, 1804?, a Meeting 
took place at the House of the Plaintiff’s Solicitor; the 
Defendant being attended by his Solicitor; when it was 
agreed, that the former should prepare, and send to the 
latter, the Draft of an Agreement; but, the Defendant after¬ 
wards objecting to contract with the Plaintiffs, until it was 
ascertained, whether they could 4gree with Vigor and Vati- 
aitlurt for the Purchase of their Infferest, it w'ason the 29tli 
of l>ioiH'mberi 1804, agreed, that the Defendant should be 
substituted for the Plaintiffs in the Contract, which they had 
proposed to enter into with Vigor mA Vansittart; and 
the 19th of Decemberi 1804, being fixed for the Execu¬ 
tion of that Contract, a Meeting took place by Appoint- 
menton that Day, previously, at the House of the Plaintiff’s 
Solicitor; which was attended by the Plaintiff Charles 
Edward Howard, and by the Solicitor of the Defendant; 
who was not present at that Meeting. An Agreement was 
drawm up by the Solicitors, entitled Heads of an Agree- 
** ment, made this J9th Day of December, 1804, be- 
** tween John Braithwaite and Barnard Edward 
<4 Howard and Edward Charles Howard V* by which, 
reciting, that the Defendant was oin Treaty with V^or 
and Vansittart for the Purchase of their Interest, the 
Defendant agreed in Consideration of the Plaintiffs sur¬ 
rendering up to him, after he should have completed his 
Purchase from Vigor and Vansittart the whole of the 
Premises W’ith the Exception of certain Parts amounting 
to Thirteen Acres, to grant a Lease of the excepted Pre¬ 
mises to the Plaintiff Edward Charles H(fward for 
Seventy-eight Years, commencing after the said Term of 
Twenty-one Years, at a Pepper-corn Rent; renewing 

such 
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such Lease from time to time for Ninety-nine Years, 
whenever a Renewal should be made with the Dean and 
Chapter by the Defendant; and in case the Defendant 
should make a Purchase from the Dean and Chapter, he 
undertook to execute a Conveyance to the Plaintiff 
Edward Charles Howard and his Heirs. 


This Agreement was signed by the Solicitor for the De¬ 
fendant ; and afterwards on the same Day the Defendant 
signed an Agreement with Figor and Vansittart for the 
Purchase of their Interest at <£12,200, to which the De¬ 
fendant’s Solicitor was a subscribing Witness. The Con¬ 
veyance and Assignment necessary to carry tliis Agree¬ 
ment into Effect were afterwards executed. 


The Bill prayed, that the Agreement of the 19 th of 
Decemberi 1804, signed by the Agent of the Defendant, 
might be specifically performed; or, in case it should 
appear, that the Agent was not properly authorized to 
sign that Contract on behalf of the Defendant, then 
that it may be declared, that the Conveyance of the Es¬ 
tate and Interest of Vigor and Vansittart to the De¬ 
fendant was obtained by Fraud and Misrepresentation; 
and that he may be declared a Trustee for the Plaintiffs ; 
and be decreed to assign to them the Estate and Interest 
so acquired by him. 

The Defendant by his Answer admitted the Execu- 

¥ 

tion of the Agreement by his Solicitor, stated to be his legal 
Agent merely : and that die Arrangement of the Terms 
of the Agreement was confided to Ashton, his Surveyor, 
alone; but positively denied, that the Solicitor was the au¬ 
thorized Agent of the Defendant to execute such Agree¬ 
ment ; and stated, that after the Execution of the Agree¬ 
ment with Vigor and Vansittart, when the Defendant 
was first informed of the Agreement, executed by his 
Solicitor, which was in many Respects contrary to the 

Instructions, 
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Instructions, given by the Defendant, he immediately 
declared, that he would not confirm it; as being signed 
without his Knowledge or Consent, and contrary to the 
Terms prescribed by him. 

The Solicitor in his Depositions stated himself to be the 
mere legal Agent of the Defendant ; that Ashton was solely 
relied upon by the Defendant to arrange the Terms 
of the Agreement; that the Deponent was never au¬ 
thorized by the Defendant or by any other Person on 
his behalf to sign or execute on his Part the Agreement 
of the 19th oiDecenAer i or any Paper-writing what¬ 
ever : that the Deponent did consent to sign such Agree¬ 
ment at the express desire and Persuasion of the Plain¬ 
tiff Edward Charles Howard and his Solicitor, upon their 
positive Declaration and Assurance, that Ashton had 
perused the Agreement as it then stood; and had ap¬ 
proved of it on the Part of the Defendant; with the 
Truth of which Assertion the Witness was impressed: 
that previously, and at the Time he so signed the Agree¬ 
ment, he informed the Plaintiff Edward Charles Haaoard 
and his Solicitor, that he, the Deponent, had no Direc¬ 
tions or Authority whatever to sign the same on the 
Part of the Defendant; and that, having made such 
Declaration, he did not conceive, that his Signature was 
binding upon his Client; and the more so as the Plaintiff 
Edward Cluirles Howard not only signed his own Name 
to the other Part of the Agreement, but also signed the 
Name of the other Plaintiff Barnard Charles Howard, 
without producing, or, as the Witness believes, having any 
Authority so to do: that prior to his signing the Agree¬ 
ment the Plaintiff Edward Charles Howard and his So¬ 
licitor expressed great anxiety that the Deponent should 
sign it; by way as they alleged of settling the Business 
One Way or the other; and, to induce him to sign, the 
Solicitor in the Presence of the Plaintiff Edward Chirks 

Howard 
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Howard stated to the Deponent, that he need not have 
any Objection; as the Agreement had been perused by 
Ashton- 


Braithwaite. 

Sir Samuel Romilly, and Mr. De/Z, for the Plaintiffs, 
contended, that the Defendant’s Solicitor, by signing the 
Agreement, held out to the World, that he had Authority; 
comparing it to the Case of Witnesses to a Will, by their 
Signature giving Authority to believe, that the Testator 
M'as sane, &c. j and though they may be admitted after- 
vrards to contradict that, Courts of Justice very reluct¬ 
antly receive such Evidence; and would not recommend 
a Jury to find a Verdict upon it; that the Defendant’s 
Solicitor was to be considered as a general Agent; aixl 
the Cases of Agents w'ith limited Authority had no Ap¬ 
plication : the Decree therefore ought to be pronouitceil 
as upon a legal Agreement by a Person properly autho¬ 
rized within the Statute of Frauds. 


Mr. Richards, Mr, Hart, and Mr. Win^fwld, for tlic 
Defendant. 


The Lord Chancellor. 

This Case involves several very considerable Points; 
One of great Importance; to whiefi for that Itcason I 
shall turn my Attention the last, as, if upon the whole 
Case, in Allegation, Proof, and Admission, I can regard 
this as One Transaction, in which the Parties were en¬ 
deavouring to acquire what I shall cull, inaccurately, the 
Inheritance, with the View, that One should have the 
Property, and the other a Lease; if the Terms arc 
clearly to be collected; so that I can consider the whole, 
including Two Agreements, as one Bargain, no written 
Agreement between these Parties was necessary; but 
then I must collect from the Record the Terms of both 

Contracts. 
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Contracts. If the Case is not to be viewed in that Light, 
the next Consideration is, whether the Inheritance has 
not been obtained by the Defendant under such Circum. 
stances, attending to the whole Transaction, in dealing 
with each other, and as this Acquisition of tlie Inherit¬ 
ance actually took Effect, that I can infer an Obligation 
by tlie Defendant upon good Faith to hold the Benefit he 
has acquired, not for himself, but in Trust for others; 
unless he will agree to some reasonable Lease, which 
they will accept; and 1 am not satisfied, diat sufficient 
Authority has been laid before me for saying now, that 
there are not great Difficulties in deciding those Questions 
affirmatively. 

Upon the third Question, while there is any Hope of 
Arrangement, it is only necessary to say, that it will not 
be decided without sending it to another Tribunal. 

The Statute of Frauds (a) says, that no Man shall be 
bound by an Agreement concerning Land, unless the 
Agreement is to be found in some Writing, signed by 
himself, the Party to be charged therewith or by 
some Agent, ** thereunto,” that is, as I understand it, 
CO the signing thereof, lawfully authorized by such Party(l). 
Therefore, laying out of Consideration the Cases of 
Part-performance, an Agreement for the Purchase of 
an Estate is not binding, unless signed by the Party, to 
be charged, or by some Person lawfully authorized by 
him thereunto : that is, to the signing. 

The Statute has also, with reference to Persons, who 
are to attest Wills, said (6), tlmt no Devise of Land 
shall be good, unless it is attested by Three or Four Wit- 

(fl) Stat, 29 Ch . 2. c. 3. s. 4*. (i) Section 5. 

(1) Tlie Agent need not 2 Eq, Ca. Ab, 50. (pi. 26.) 
he authorized in Writing. I 10 311. l8F«y»509. 

Sck. and Lef, 22. 27. 31. 

nesses; 
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nesses; and the same Clause states, that the Signature 
of the Party himself is not necessary; but the Will must 
be signed by him, or by some other Person in his Pre< 
sence, and by his Direction. With respect to a Class of 
Cases, referred to on the Part of the Plaintiff, I think, 
that judicial Opinions against giving Credit to Persons, 
who, having attested Wills, are afterwards called to 
impeach the Execution, has been carried rather too 
far. Lord Mansjield often said, he would hear those 
Witnesses, but would give no Credit to them. Lord 
Kenyon followed him in that. I have differed from both 
those great Judges; and have acted upon my Opinion to 
this Extent; that, if the Witnesses are to be heard, their 
Credit is to be duly examined: but their Testimony is to 
be received with all the Jealousy, necessarily for the 
Safety of Mankind attaching to a Man, who upon his 
Oath asserts that to be false, which he has by his solemn 
Act attested as true. Every Circumstance therefore is to 
be regarded with a strong Inclination to believe, that 
what he did was right; and that he swears under a Mis¬ 
take ; but if it is established, that the Testator was not 
sane, that tlie Agent was not authorized, the Law has not 
empowered any Judge to refuse to give Effect to that. 

In this View the Case is of extreme Importance: but 
in a Bill for the specific Performance of an Agreement 
you must charge the Agreement to have been signed, if 
not by the Party, by an Agent, lawfully authorized; and 
how can a Decree be obtained without Admission, or 
Proof, that he was lawfully authorized ? The Doctrine 
would be new, and is not stated here, that the mere Pro¬ 
duction of an Instrument, purporting to be signed by a 
Man, not having a general Authority, but acting in hoc 
Cam upon a special Authority, is to be taken as Proof 
of general Audiority; though that is positively denied by 
the Defendant's Answer, and by the Deposition of the 

Person 
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Person, represented as having such Authority. That is 
not Doctrine, upon which a Court of Equity can proceed. 

If the Question, whether the Defendant’s Solicitor 
was an Agent, duly authorized according to the Statute 
to the signing of this Agreement, was sent to Law, I 
have no Doubt, a Judge would tell the Jury, they must 
look at his Evidence with the most anxious Jealousy; 
that the Safety of Mankind requires it: and, giving him 
Credit for the Belief, that he thought himself correct in 
making this Deposition, he cannot, 1 conceive, now 
think it quite accurate; and a Judge cannot possibly so 
describe it. 

If therefore it rested merely upon the Evidence of this 
Agent, his Deposition must be examined, distinguishing 
his Declaration, that he had no Authority to sign: the 
Fact, independent of that Declaration, must be e.\amined 
with the Jealousy, that 1 have stated much lower thau the 
Judges 1 have mentioned; and with due Attention to all 
the Circumstances, the Probabilities of what must have 
passed on that Day, and the Circumstances, belonging 
to the Fact, that the Defendant, who was to have been 
present, was absent, all the prior Circumstances, and 
the subsequent Circumstance, that for Ten Days no Re>- 
presentation was made to the Plaintiffs, that this Agent 
had no Authori^; which was the more incumbent, if 
Ashton*s Conception of the Imposition, practised upon 
Howard, was infused into the Mind of that Agent; and 
was not acted upon for Ten Days. 

Whether a Man is a general, or a special, Agent, and, 
admitting the Difference of the Principle, governing the 
Question, how much farther one can bind tlie Principal 
than the other can, it is impossible, supposing a special 
Agent can bind beyond his Authority, to contend, that if 
VoL. I. P he 
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he made at the Time a Declaration, that he had no y\H- 
thority, the P|incipal can be bound. So in the Case of 
a general Agent as an Auctioneer, he may at the Auction 
state, what Limitations are imposed on his general Power 
of Agency: but that Declaration must be of such a 
Nature, that the Law will affect the Iverson, to be af¬ 
fected by it, as he would be affected under the general 
Authority. Upon this Principle loose Declarations at a 
Sale by Auction are not permitted to be proved by parol 
Evidence, 

1 do not deny that the Supposition, that the Agent 
made this Declaration, renders the whole more impro¬ 
bable, than otherwise it would be; yet I am not satisfied, 
that he made no such Declaration: and, if it is esta¬ 
blished, tlial he had not the Authority, though lie honestly 
believed he had it, the Ground for decreeing a specific 
Performance fails. 

When I state my Opinion, that an Issue is necessary, 
my Impression is, that under all the Circumstances of 
such a Case as this, the Credit both of the Defendant 
and the Witness will he much better appreciated by a 
Jury, duly informed by a tfudge as to tlie Principles of 
Law, than llicy can be by me upon aey Attention I can 
give to the Proofs in the Cause; and I think more 
Issues than One will be necessary; as, if the Jury should 
find, that this Person was not authorized to sign this 
Agreement, I am not sure, that the Defendant, if the 
Signature did not bind him, may not be bound by his 
Conduct: the Circumstances of his Absence, unaccounted 
for, and no Objection made by him for Ten Days, hav¬ 
ing regard to the Nature of the Transaction, and the Be¬ 
nefit, acquired by him in the mean Time, by Negotiation, 
which, ^ if not connecting itself with, embraced both 

Bargains, 



CASES IN CHANCERY. 


211 


Bargains, may be usefully put to the Jury, whatever 
should be their Verdict upon the first Issue. 


1812. 

Howard 


If therefore the Parties do not come to some Arrange- '*'* 
ment, which is very desirable, I shall endeavour to R^^a^tiiwaite. 
decide the Two first Questions; if either of those should 
be ill the Plaintiff’s Favor, it will not be necessary 
to determine the third; which cannot be decided here 
with so much Propriety as before a Court, who can look 
more accurately to the Facts and the Credit of the Wit¬ 
nesses, than I can (1). 


BRYANT, Ex parte (2). 


T his petition was presented by a Bankrupt; praying, 
that the Commission may be superseded. 


1812 , 
Dec. 22; 
181 . 3 , 
Feb. 1. 

No Appeal 
from the Lord 


Chancellor in Bankruptcy. 

Bankrupt, disputing the Commission, having failed in One Action, 
not restrained, as upon vexatious Conduct, from bringing another} 
but not directed without a new and special Ground: the Costs of the 
Assignees out of the Estate. 

Trading, in the Instance of an Attorney buying and selling Books, 
whether sufficient to support a Commission } depending upon whether 
the Nature of the Dealing, however small, is such as to manifest an 
Intention to deal generally. 

Gmission of the Affidavit of Debt upon taking out a Commission of 
Bankruptcy to state a Judgment obtained for the Debt, originally by 
Specialty or simple Contract, forms no Objection to the Commission. 

Commission of Bankfjptcy supported upon a Debt, for which a Judg¬ 
ment was obtained pending the Two Months Imprisonment for Debt, 
constituting the Act of Bankruptcy. Distinction as to a Bond taken j 
which would be void by relation to the Commencement of the Period. 

Ground for superseding a Commission of Bankruptcy, that a Part of 
the Bankrupt’s Property will satisfy all the Debts, taking care to se¬ 
cure that Object immediately and effectually. 


(!) Post, 374. 


(2) Rose '& Bkpt. Ca. J. Post , 506 . 
P 2 The 
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The Bankrupt disputing the Commission upon all its 
Grounds, the petitioning Creditor’s Debt, the Trading, 
and the Act of Bankruptcy, the Lord C/tancellor di¬ 
rected an Action to be brought; and the Comniissioii was 
established by the Verdict; and an Application foru new 
Trial was refused. 

The Bankrupt, being still dissatisfied, in Person, pressed 
the Lord Clmiicdlor for a farther Investigation by direct¬ 
ing another Trial, or in some other Way ; and that the 
Examination may in the mean Time be stayed; insisting, 
that there was not sufficient Proof of Trading: which was 
represented to be by buying and selling Books; the Bank¬ 
rupt being an Attorney and Solicitor; that the Affidavit of 
the petitioning Creditor on suing out the Commission 
stated his Debt as upon simple Contract, though he after¬ 
wards proved upon a Judgment; that the Judgment having 
been obtained after the Commencement of the Imprison¬ 
ment for Debt, which constituted the Act of Bankruptcy, 
the Debt was by relation subsequent to the Act of 
Bankruptcy; that the Creditor, by proceeding at Law, had 
made his Election; and could not sue out a Commission; 
and that the Bankrupt was solvent; and was willing and 
able by the Sale of a particular Estate to pay his 
Debts. 

Mr. Ricfiards, and Mr. Montague, for the Assignees, 
represented the Bankrupt’s Conduct as vexatious and op¬ 
pressive ; that there was no Foundation for any of the 
Objections; which were properly disposed of by the Re¬ 
sult of the Action; that the BanLi upt’s Title to the Estate 
alluded to was disputed; and that under these Circum¬ 
stances he should be restrained from farther .Resistance 
to the Commission; which had been issued Two Years; 
and that the Exaniiuatiou should proceed. 


% 


The 
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Tht Lord Chamcellob. Bryant, 

Uppn the different Objections, on which this Petition Exparte, 
sought to supersede the Commission, I directed an Action 
to be brought. First, with regard to the Trading, it is 
obvious, tliat the Question, whether the Nature of the 
Dealing, however small, is such as to manifest an Inten¬ 
tion to deal generally in the Article, is a Question of so 
much Delicacy, that it is peculiarly fit for the Considera¬ 
tion of a Jury. Difficulties were raised also upon the 
petitioning Creditor's Debt; and upon the Act of Bank¬ 
ruptcy, lying Two Months in Prison, as connected to¬ 
gether ; and, the Bankrupt having failed in that Action, 1 
adopted the constant, uniform, Course, as I could not 
give Costs against the Bankrupt, to allow those Persons, 
who succeeded in sustaining the Commission for the Be¬ 
nefit of all the Creditors, to take their Costs out of the 
Estate. 

It is contended upon the Objection to the petitioning 
Creditor'’s Debt, that a Judgment, obtained after an Act 
nf Bankruptcy, is to be considered in quite a different 
V iew from a Bond, so taken: as to which it has been 
long settled, that a Bond, taken after an Act of Bank¬ 
ruptcy for a pre-existing Debt by simple Contract, would 
not merge that Debt (a) ; for tliis Reason; that by the Act 
of Bankruptcy the Bond is a Nullity: the Person, who 
gives it, is incapable of executing such an Instrumeut; and 
the Consequence is, that the Debt by simple Contract re¬ 
mains unaffected. ] t is urged, however, and with Weight, 
that this is not so, where the Creditor proceeds to a Judg- 
nient, particularly a Judgment m invitum. The Bond is 
taken from a Man, not known to be a Bankrupt: but a 
Judgment is obtained from a Man in Prison, with the 


(a) See 1 CyoI'cBank. Law, 19. (Ed. 1804.) 

P Object 
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Object of getting a better Security, and founding an Act 
of Bankruptcy upon that Imprisonment. All tliese Ques¬ 
tions were the proper Subject for an Action at Law; 
which were either disposed of, or, if not brought before 
the Court, that is not the Fault of those, who sustain the 
Commission. 


The Objection, taken to the Affidavit of the petitioning 
Creditor’s Debt on suing out the Commission, is, that 
stating the Consideration, as supporting the Allegation of 
Debt, the Affidavit imports, that it is a Debt by simple 
Contract. The Bankrupt contends, that it is not so, buj 
a Debt by Judgment; and it is insisted, that the Act of 
Parliament (a), directing, that the Creditor shall make 
Affidavit of “ the Truth and Reality” of his Debt, re¬ 
quires, that he shall describe the specific Nature of the 
Debt, such as it is; it is farther said, that, when this 
Creditor proved his Debt under tlie Commission, he re¬ 
ferred to the Judgment; and it is insisted, not only that he 
must state his Debt in his Affidavit, as I have represented, 
but coming to prove under the Commission he must 
prove a Debt of the same Nature, as well as the same 
Amount, as that contained in his Affidavit. That is not 
the true Construction of the Act of Parliament, and is in¬ 
consistent with the Practice, which has prevailed many 
Years. Proof upon a Judgment will not stand merely 
upon that, if there is not a Debt due in " Truth and 
Reality for which the Consideration must be looked 
to. The Creditor’s Omission to mention the Judgment 
would not prevent the Commission; as the Court is to be 
satisfied by the Affidavit, that there is a true and real Debt; 
and it has never been required, that tlie Affidavit should 
state the Debt with the Precision of a special Pleader, 
bringing an Action upon it; having regard to all the Se- 


(a) Stat. 5 Geo. 2. c. 30. s; 23. 
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curities at the Moment. That was never considered ne¬ 
cessary ; and there is hardly an Instance, in which it has 
been done. This Objection therefore fails. 

The next Objection taken is upon the late Act of Par¬ 
liament {d), declaring, that it shall not be lawful fur any 
Creditor, who has, or shall have, brought any Action, 
or instituted any Suit, against any Bankrupt, in respect 
of any Demand, which arose prior to the Bankruptcy, or 
which might have been proved as a Debt under the Com¬ 
mission, to prove a Debt under such Commission for any 
Purpose whatever, or to have a claim entered, without 
relinquishing such Action or Suit; and that the proving or 
so claiming a Debt shall be deemed an Election to take 
the Benefit of such Commission: but that cannot arply 
to the petitioning Creditor; who was always held to have 
made his Election {(/). Neither of these Objections tliere- 
foie can be maintained. 

1 have been pressed by the Petitioner to pul this iu 
some Course for farther Investigation by way of Appeal. 
I iiave no W ay of doing that: the Legislature having 
thought it right to make* this Jurisdiction final; and 1 
cannot say, that it is my Duty, if I could, to put in a 
Course of farther Investigation a Case, upon which I have 
so strong an Opinion, as I have upon these Objections. 
The Questions upon the Trading, the Act of Bankruptcy, 
and the petitioning Creditor’s Debt, are concluded by the 
Event of the Trial, that has taken place ; unless upon this 
Consideration, the Court will not permit a Bankrupt to try 
repeatedly and vexatiously the Question of Bankruptcy' 

(fl) Stat. 4!) Geo. 3. c. l2l. lb. 153. Ea' parle L^es, 
s. 14. lb. 153. Ex parte Crinsos, 

(b) Ex parte fFitson, 1 1 Bro. C. C. 270. 

Atl-. 152. Ex paHc fVard, 

P 4 but, 
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but, if he has failed in a single Action^ the Court will 
not prevent his bringing another: neither will the Court 
direct another Action ; but will take no Part. If the Pe¬ 
titioner chooses to try the Bankruptcy again in an Ac¬ 
tion, an Application must be made, when it is fit to make 
it, to prevent his trying that Question vexatiously: but a 
sinffle Trial does not constitute that Vexation, that will 
authorize the Court to interfere by Injunction. All, that 
I can do at present, is to dismiss this Petition. 

Mr. Richards, for the Assignees, applied for the Costs 
out of the Estate. 

T/ie Lord Chancellor. 

They must have the Costs. Whoever are concerned in 
eifectually supporting a Commission of Bankruptcy are 
always considered as Persons stiuggling, not for their own 
Interest, but for the general Benefit of the Creditors; and 
the constant Course is to pay the Expeace out of the 
Fund, belonging to them all. 


'I'he Bankrupt, having brought another Action, renewed 
his Application, that Uic Proceedings may be stayed, and 
his Oflfer of the Estate as a Security for the Payment of 
his Debts. 

The Lord Chancellor. 

1813, There is no Doubt, that aii Offer by the Produce of 

Feb, 1. Sale of an Estate to secure the Amount of all the 

Debts, proved under a Commission of Bankruptcy, has 
frequently received much Attention from the Court: the 
Object of the Commission bciug to satisfy the Creditors, 

if 
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if it appears, that they can be satisfied by other Means, 
the Court would not permit a Proceeding to go on, at¬ 
tended with an Expence, which under such Circumstances 
would be entirely thrown away: but I recollect no Instance, 
that upon a mere Offer to secure a Debt, without other 
Circumstances, the Court has stayed Proceedings; unless 
perfectly satisfied, that the Offer would be made good. 

Considering this Case independent of that Offer, I 
agree, that it is unnecessary to cite Precedents to shew, that 
Proceedings will be stayed, where the Validity of the Com¬ 
mission is about to be tried; and tliis Case is an Instance of 
that. 1 did so in another late Case (a) upon this Ground; 

that 


1812.13. 

'-V-' 

Bryant, 

Exparle. 


{a) \n Ex parte Collins {\)t Sir Samuel Romillyf Mr. 
heard in Lincoln’s Inn Hall, Hart, and Mr, Montague, 

14th January, 1812, the for the Petitioner.—Sir Ar- 
Petition by a Bankrupt, ihur Piggott, Mr. Leach, and 
prayed, that the Commis- Mr. Cullen, for the petition- 
sion should be superseded ing Creditor, 
upon Objections to the Act The Lord Chancellor 
of Bankruptcy, and the Trad- postponed the Examination} 
ing, one of the Questions observing, that it did not ap- 
laised being, whether a Sea- pear on the Proceedings, that Whether a Sca¬ 
venger, a Person giving to a the Commissioners could vengcr, contract- 
Parish a considerable Sum have had before them, what ing with a Parish 
of Money for the Liberty of was the Nature of the Deal- valuable Const- 
carrying away the Mud, &c. ing : it was sworn to be by ‘^®***®" Liber, 
collected within the Parish, buying and selling Ashes 
and the Dust from the and Breeze: but quo modo Trader within the 
Houses, was a Trader within did not appear upon the Dc- Bankrupt Laws, 
the Bankrupt Laws ? There positions. There is great Quan-. 
was also an allcdgcd Deal- Difficulty in holding a Sca- 
ing in Pigs and Bricks. An venger, contracting with a 
Issue was accordingly di- Parish in this Way, to be 
rccted, the Proceedings be- a Trader within the Act of 
ing stayed in the mean Time. Parliament; though ho ccr- 

(1)1 Ewc Bkpt. Ca. 373; 
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1812 - 13 . that the Commissioners had adjudged the Party a Bank- 
Bryant, rupt without sufficient Authority : but upon the Allega- 
Ex.parte, sufficient Proof vrould be furnished, 1 put them 

to an Issue; staying the Proceedings then before me 
without sufficient Proof to support them. Upon a Prin¬ 
ciple not unlike that I stayed the Proceedings in this 
Case: the Bankrupt insisting, first, that there was no pe¬ 
titioning Creditor’s Debt; secondly, that there was no 
Trading; thirdly, that there was no such Act of Bank¬ 
ruptcy as, connected with the petitioning Creditor’s 
Debt, if there was one, would support the Commission. 

The Question as to the Trading, depending upon the 
Fact, with what Intent he bought and sold Books and 
Prints, was in its Nature fit for the Consideration of a 
Jury. Upon the Act of Bankruptcy it was contended, 
that the Fact of lying in Prison for Debt Two Months, 
was not under the Circumstances an Act of Bankruptcy; 
and farther, that, if it was an Act of Bankruptcy by re¬ 
lation to the Commencement of the Imprisonin^it, the 
Creditor, having altered the Nature of his Debt, originally 
by simple Contract, or Specialty, taking a Judgment 
between the Time of the first Imprisonment and the Com¬ 
mission issued, was not at the latter Period such a Credi¬ 
tor as at the former; and therefore could not support the 
Commission; which by relation stands upon an Act of 
Bankruptcy, previous in Date to the Judgment. 

That was a Question of Law; and, attending particu¬ 
larly to the Trading, I directed an Action; sta 3 'ing the 

titinly may be a Trader in ship adding, that he was 
the Articles of Pigs and rather disposed to direct an 
Bricks. Issue than an Action, where 

An Issue was directed as it appeared, that the Case 
to the Trading and the Act insisted on was not laid bc- 
of Bankruptcy; his Lord- fore the Commissioners. 

Proceedings. 
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Proceedings. The Petitioner having had an Opportunity 
of trying the Validity of the Commission in an Action, I 
cannot, consistently with the Safety of Mankind, listen to 
a Suggestion, tliat as much Skill and Diligence were not 
applied in the Trial of that Action, as ought to have been 
applied. That would be attended with too much Danger 
to the general Interest of the Public. Upon the Trial of 
that Action the Opinion of the Jury under the Direction 
of the Judge was, that there were a good petitioning 
Creditor's Debt, Trading and Act of Bankruptcy; all 
the Essentials to making a Man liable to the Bankrupt 
Laws: as he may be certainly whether solvent or insolvent. 


1812-13. 

Bbyamt, 

ErpartCo 


One of the Questions is a Question of Law: as to the 
Etfect of the Change of the Security pending the Courc..* 
of the Imprisonment. Suppose a Debt by simple Con¬ 
tract converted into a Judgment; when that is compared 
to a Bond taken, which goes for nothing, if there was an 
antecedent Act of Bankruptcy,^this Distinction occurs; 
that the one is by Contract: the other by a Judgment in 
itwiium. Whatever could be made of that, there w'as an 
Opportunity of submitting it to a Court of Law; and on 
a Motion for a new Trial the Court was satisfied with the 
Verdict; and refused to disturb it. Upon the Applica¬ 
tion to me, that followed, my Opinion was, and continues, 
that according to the Course in Bankruptcy, if a Com¬ 
mission has been sustained in an Action, directed for the 
Purpose of trying its Validity,it must without otherOrounds 
be considered valid: at the same Time intimaUng, that, 
though I would not restrain the Bankrupt from again trying 
it, as acting in that vexatious and litigious Course, which 
in Thompson*s Case (a) called for such Interposition, 1 
would not direct the Action to be again tried without a 
new Ground. The Consequence would be repeated Ap- 

(a) Sec Chambers v. Thompson, 4/ Bro. C. C. 434. 

plications; 
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plications; of which, if attended to, after it had once been 
put in a fair Course of Trial, there would be no End: but 
1 found no Instance of restraining a Bankrupt from again 
trying the Validity of the Commission on the Ground, 
that it had been once tried. 

Whether I should stay the Proceedings, because the 
Bankrupt might bring another Action, or would direct 
another Action, and stay the Proceedings, are very dif¬ 
ferent Questions. In such Cases Proceedings are never 
stayed except upon extremely special Grounds, different 
from those on which the first Action was directed; and 
which could not be taken into Consideration upon the 
Trial of that Action. I know no Instance, except the 
Case of ParJier (a) the Brickmakcr; in which there 
was a special Verdict. It does not appear to me, that 1 
have before me any Ground for staying all the Proceedings 
under this Coniinissioii merely because the Bankrupt has 
brought a second Action. 

As to the Offer, made by the Bankrupt of a particular 
Estate for Sale, 1 will not dispose of that without reading 
the Proceedings; with'a View to ascertain the Value of 
that Offer; which 1 cannot at present estimate. 


TJie Lord Chancellor said, that upon reading the 
Proceedings noUiing appeared to shew, that this Estate 
can be brought to Sale so as that this can be considered 
an Offer of Property immediately available to the Creditors; 
and directed, that the Examination of the Bankrupt should 
proceed to the Extent of ascertaining his Title to that 

(a) Ex parte Harrison, 1 CooJee s Bank. Law, 47 . 

and Parker v. Wells, l Bro. Ed. 6, by Mr. Gregg. 

C. C 173. I Term Hep. 32. 


Propel ty; 
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Property; confining it to that; and the Petition should 
stand over for the Result of the Trial; observing, that 
he made that Order on the Supposition, that, if the Com¬ 
mission should be sustained, and by the Time the Action 
was over it should appear, that a Part of the Estate 
would pay all the Debts, he should act upon a Prin¬ 
ciple frequently recognized by superseding the Commis¬ 
sion ; taking Care, that all the Creditors are paid. 
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1813, 
Feb JO. 


T he Answer in this’Cause disputed an Act of Bank- Order to with- 

ruptcy. The Defendant’s Solicitor, conceiving, draw Rejoinder, 

that the late Act of Parliament (a), did not require a and rejoin dc 

Notice in Writing of an Intention to dispute the Act of novo; for the 

Bankruptcy, where the Commission had, as in this In- Purpose of 

stance, issued before that Statute, omitted to give such Notice 

Notice. The Defendant moved, that he might be at 

Liberty to withdraw his Rejoinder, and rejoin forthwith de 

novo ; wishing to be placed in a Situation to dispute the juptcy, 

^ P , under the Stat. 

Act of Bankruptcy. 3 

c. 121: by ana- 

Mr. Hart, and Mr. Parker, for the Motion, submitted, 
that this was a mere Slip iu Practice; that ou similar Ap- Practice at 
plications to the Courts of Kin^s Bench and Exchequer to permit 
Orders had been made, as of course, allowing Pleas to be a Plea to be 
withdrawn for the Purpose of the Defendant’s being let in withdrawn; 

requiring, ac- 

(fl) Stat. 4Q Geo, 3* c. 121. cording to the 

Practice in 

the Exchequer, the Affidavit to state the Deponent’s Information and 
Belief, that it is essential to the Justice of the Case. 


to 
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to dispute the Act of Bankruptcy; referring to tVillcock v. 
Smith (a) and Radmore v. Gould (6). 

SirSawtMcZ RemiUy resisted the Motion on the Ground, 
that the Bankruptcy had repeatedly been tried both at 
Law and in Attempts to supersede the Commission: but 
every Attempt to impeach this Commission had failed; 
and therefore some special Circumstances ought to be 
stated to induce the Court to grant this Indulgence. 


7%e Lord Chancellor. 

It is the Practice of the Court of King's Bcfich, if 
the Justice of the Case requires it, to withdraw the Plea, 
and file a new one, giving Notice; and the Court of Eap~ 
chequer followed tliat; requiring this additional Allegation 
in the Affidavit; that the Deponent is inrorined and 
believes that it is essential to the Justice of the Case, 
that the Defendant shall be at Liberty so to object. 


The Order was pronounced accordingly with that 
Allegation (1). 

(a) 2 Camb. p. 184. See {(t) Wighlw. Exch. Ca. p, 
also Clarkson v. Dadds, in 80. 
the Note. 

(1) Brickoiood v. 2 Rep. 270. 1 Merivale, 4. 

Rose Bkpt. Ca. 2i6. Coop, 


MONDEY 
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Feb. 11. 


T he Plaintiff, as Mortgagee, filed her Bill against 
the infant Heir of the Mortgagor, and other 
Persons, claiming to be first Mortgagees. The Bill 
prayed, that the Plaintiff may redeem the Mortgagees, if 
prior; and that the Heir may then redeem the whole; or 
that the Defendant Mortgagees, if subsequent, may re¬ 
deem the Plaintiff; or that all the Defendants may be 
foreclosed: or that the mortgaged Property may be sold, 
all proper Parties concurring, and the Money to arise by 
the Sale be applied in Payment of the Money due to 
the Plaintiff and die Mortgagees Defendants in respect 
of their Securities according to the Priorities of such 
Securities; and that the Surplus, if any, produced by the 
Sale, may be secured for the Benefit of the Defendant, 
the infant Heir of the Mortgagor. 


Inquiry di¬ 
rected, in case 
the Mortgagees 
consent to a 
Sale, whether 
it will be for 
the Benefit of 
the Infant Heir 
of the Mort¬ 
gagor. 


Mr. Hartf and Mr. DowdeswcUy for the Plaintiff, 
prayed a Sale; observing, that though they could not 
produce an Instance, this might perhaps be done; as the 
Court had iu many Respects extended its Jurisdiction for 
the Benefit of Infants. 


Mr. Utterson, for the infant Heir. Mr. Collinsont for 
the other Mortgagees. 


The Lord Chancellor. 

It would be too much to let an Infant be foreclosed; 
when, if the Mortgagee will consent to a Sale, a Surplus 
may be got, of perhaps <£ 4000 , considered as real Es¬ 
tate, for the Benefit of the Infant. If there was no Pre¬ 
cedent, 
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ceUent, I would make One: but 1 am sure this lias been 
done (1). 

The Decree directed a Reference to the Master to lake 
an Account of the Monies, due to the several Incuiii- 
brancers; and to ascertain and report their several Priori¬ 
ties ; with the usual Directions for the subsequent Incum¬ 
brancers to redeem the prior in the usual Course; and, in 
case the Mortgagees shall consent to a Sale, that the 
Master shall inquire, and report, whether it will be for 
the Benefit of the Infant, that the Estate should be sold; 
and farther Directions and Costs were reserved (2). 


1813, 

Feb. 10. BALMANNO ». LUMLEY. 

Reference of rriHE Bill prayed tlie specific Performance of a Con- 

Title before J- tract for the Purchase of an Estate by the Plaintift' 

Answer: there from the Defendants; offering to pay the Remainder of 

being no other the Purchase-money on having a good Title made, and 

Question, and Premises conveyed to him; or, if a good Title cannot 

the Parties 1 ^^ made of the whole, a Reference to settle a Com- 
undertaking to 

do all such Acts 

Mr. Hart, for tlie Vendor, moved before Answer for a 
Reference of the Title. 

Mr. Cooke, for the Purchaser, objected, that this is 
never done before Answer; and such Practice w’oukl be 
inconvenient; the Answer stating the Grounds of Objec¬ 
tion to the Title. 

Mr. Hart, iu Reply, said, that the Bill was a mere 
Averment of the Contract; putting no special Fact 

Direction, if the Report shall be against the Title, for Compensation: 
refused as to Indemnity. 

(1) Goodier V. Ashton, 18 295 , and Cases cited in Mr. 

Ves. 83. liaithbtf's Note. 

(2) Booth y. Rich, l Vem. 


for the Pur¬ 
pose of exe¬ 
cuting what 
the Court 
thinks right, 
as if the An¬ 
swer was in, 
and the Cause 
brought to 
Hearing. 


in 
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in Issue: therefore there was no Use in waiting for the 
Answer. 

The Lord Chancellob. 

One Difficulty, stated by Mr. Cooke is, how the Court 
is to proceed afterwards: but on such a Motion the 
Court considers tire Parties as undertaking to do all such 
Acts for the Purpose of executing what the Court thinks 
right, as if the Answer was in, and the Cause brought 
to Hearing. With that Undertaking, if they cannot state 
any Objection to the Performance, and the Reference is 
merely to look into the Title, I do not apprehend the An<* 
swer to be necessary before that Reference. 

Let the Order go therefore, with that Undertaking. 

Mr. Cooke desired to add to the Order a Direction, in 
case the Report jJiould be against the Title, for Compen-' 
sation and Indemnity; suggesting, that as to Part of tie 
Estate Indemnity might be more convenient than Com** 
pensatioti. 

Mr. Ifari agreed to the Inquiry as to Compensation; 
but objected as to an Indemnity; which might prove in¬ 
convenient to Families; insisting, that the Purchaser must 
either take the Title with an Allowance for a Defect, or 
reject it. 

TAe Lord Chancellor said, he did not apprehend* 
the Court could compel the Purchaser to take an Indem¬ 
nity, or the Vendor to give it; and accordingly confined 
the Order to Compensation (1). 

THE 

(1) The Order is, that upon as the Court may hereafter di- 
the Plaintiff and the Defend- rect, it be referred to the Mas- 
ants by their Counsel under- ter to see, whether the Defen¬ 
taking to perform such Order dants can make a good Title j 
as the Court shall think fit to and in Case the Master shall 
make, on the Report of the be of Opinion, that the De^ 
Master, and to do all such Acts fendants can make a good 

VoL. I. i? Title* 
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THE MAYOR AND COMMONALTY OF COL- 
CHESTER r. LOWTEN (1). 

T he Object of this Bill was, that Indentures of 
^ Lease and Release, dated the 26lh and 27th of 

of Corpora- Jidy^ 1791, being a Mortgage for i^’SOOO and Interest, 
tions, of what- ^ Bond, 

ever Nature, at 

Law to alienate their Lands, held in Fee, subject as to Ecclesiastical 
Corporations to the restraining Statutes ; and no Instance of a Trust 
attached upon the Ground of Misapplication, as not to Corporate Pur¬ 
poses, except the Case of Corporations, holding to Charitable ITsca. 

Whether such a Jurisdiction prevails in other Cases upon an Ap¬ 
plication to Purposes clearly not Corporate, Qtuerc. A Bill on tliat 
Ground impcaching Securities as obtained under an Abuse of Trust 
by the select Body of the Corporation of Colchester, using the Com¬ 
mon Seal for raising Money to defray the Expcnce of Actions against 
the Mayor and Town Clerk, relative to Elections of the Recorder and 
a Representative of the Borough in Parliament, dismissed upon various 
subsequent Transactions, especially an Award, binding the Corpora¬ 
tion at large through the select Body, acting with Authority, and upon 
a fair Question, whether the Purpase was Corporate, or not. Costs 
upon a groundless Imputation of Fraud. 


Lincoln's 
Inn Hall. 
Jan. 12, 13, 
14. 20. 


Title, then that he do en¬ 
quire, at what Time the Ab¬ 
stract was first delivered to 
the Plaintiff, and when they 
could make such Title, and 
any special Circumstances re¬ 
lating thereto } and in Case a 
good Title cannot be made to 
the whole Estate, that the 
Master enquire, whether the 
Plaintiff is entitled to any, 
and what Compensation out 


of the Purchase-money for 
such Part of the said Estate, 
to which the Defendants can¬ 
not make a good Title. Reg. 
Book, A. 1812, fo. 345. 

In Bonner v. Johnston, 
1 Mer. 372. 'J'he Lord Chan¬ 
cellor, according to Mr. 
Beames’a Note of that Case, 
expressed his Intention in 
lialmanno v. Lumley, to make 
the Order upon an Admis¬ 
sion 


(1) Attorney General v. Coop. Rep. 30. 
Corporation of Carmnrtkey. 
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a Bond, of die same Date, as a collateral Security, and 
another Indenture, dated the 28th of January, 1804>, al- 
ledged to have been executed under the Corporate Seal of 
Colcliestery might be declared void, and delivered up to 
be cancelled or declared to stand only us a Security for 
such Sums as were hoTia jide advanced by the Defendant 
for the Use of the Piaintift’s; and an Injunction. 

The Bill impeached the Securities of the 26th and 
27 th of Julyy 1791 , as uujuslly obtained; and without 
any good or legal Consideration; alledging, tliat by the 
Custom or Usage of the Borough none of the Lands, See. 
vested in the Mayor and Commonalty, can be sold or 
mortgaged ^without the Consent of the Mayor and Com¬ 
monalty in Common Hall assembled, or the major Part 
of them ; a Custom invariably adhered to since the Char¬ 
ter of Incorporation in 1763, except in the Instance of 
these Securities; to which, contrary to such Custom, the 
Common Seal was afhxcd by the Contrivance of Francis 
SmythieSf then Town Clerk of the Borough, whose Agent 
the Defendant was, in a clandestine Manner, without the 
Assent of the Mayor and Commonalty in Common Hall 
assembled. 

The Bill farther allcdged, that of the Sum of e£20(X), 
stated in the Indenture of 27tli of Julj/f 1791, to be ad¬ 
vanced and paid by the Defendant to the Chamberlain for 
the Use of the Corporation, no Part was advanced ; but 

sion that there was no other sation and Indemnity, ilii/- 
Question than that of Title ; ligan v. Cooke, 16 Ves. 1. 
and observed that the Pas- and Todd Gee, \1 Fes. 273. 
sage in the Report, " if they The Reference to Ba/aian- 
** cannot state any Objection no v. LumUy, in the Note, 

to the Performance, and \ Mad. 533, must proceed 
“ the Reference is merely to from some Error: that Case 
** look into the Title,” ini- involving no such Point, as is 
ports as much. See Blyth v. there represented, upon the 
Elmhirst, Ante l,and the lie- Necessity of a Consent to the 
ferences} and as to Compen- Motion to refer the Title. 

Q 2 the 
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the real Consideration was a BUI of Costs to that 
Amount in defending, as Agent of Smythies, a Quo War- 
ranto Infonnation, filed against him in 1788, for exer¬ 
cising the Office of Recorder of ffie Borough, and other 
Suits and Prosecutions, originating in Election and Partjr 
Purposes, and not connected with the Rights and Interests 
of the Corporation. 

Tp this Bill the Defendant put in a Plea and Answer; 
pleading the Indentures and Bond of the 26th and 27th 
July^ 1791 : a Reference and Award in 1801 behNcenthe 
Plaintiffs and Defendant concerning the Principal and In¬ 
terest, secured bj those Securities,that the Plaintiffs should 
pay the Defendant £2Q.6G : 1 Ss. and a Deed, dated the 28th 
of January f 1804, confirming the Mortgage of 1791; and 
by way of Answer staling, that all the Circumstances, under 
uhich the Mortgage was obtained, and the true Consider¬ 
ation thereof, were laid before the Arbitrators. 

it 

The Plea was disallowed by the Jord Chancellor as 
coverius too much in covering the last Instrument. 

The Defendant then put in his Answer; from which it 
appeared, that he had lately filed a Bill against the 
Plaintiffs for a Foreclosure. He denied the Custom, as 
stated by the Plaintiffs ; allcdging, that the select Body of 
the Corporation, consisting of the Mayor, Aldermen, Assist¬ 
ants and Common Council, which Common Council con¬ 
sisting of Eighteen were elected by and out of the Com¬ 
monalty at large, who \v’ere upwards of One Thousand 
Thi ee Hundred, have full Power to sell or mortgage ihe 
Corporation Lunds without the Consent of the Com¬ 
monalty at large, in Common Hall assembled. He denied, 
that the Common Seal was affixed to his Mortgage con- 
trary to the Usage by the Contrivance of Smythies in a 
clandestine or improper Manner; admitting, that it was 
affixed without the Consent of die Mayor and Common¬ 
alty, in Common Hall assembled, or the major Part of 

them; 
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thenf; which he insisted was not necessar;y. He admitted 
that the .^2000 was not advanced to the Chamberlain for 
the Use of the Corporation; but arose in the following 
Manner:—In 1787 upon an Election for the Office of 
Recoxder Sniythies was returned as duly elected. In Con¬ 
sequence of the Warmth, occasioned by this Contest, 
many Actions were brought against Edward Capstackj 
the Mayor, for refusing Votes, tendered for Mr. Grim' 
woody the unsuccessful Candidate; who applied to the 
Court of Kin^s Bench for Leave to file an Information 
in the N ature^ of a Quo Warranto against Smytkies s 
which was terminated by a Compromise: Mr. Grimxcood 
being sworn into the Office of Recorder, and Smythics 
being appointed Town Clerk. In 1788 upon the Election 
of a Representative of the Borough in Parliament Mr. 
Tierney aud Mr. Jamieson being the Candidates, Eezaliel 
Angier, the Mayor, made a special Return, that the 
Numbers on the Poll were equal; and Mr. Tierney coi-i- 
inenced an Action against him for a false Return. 

On the 20th of Julgy 1789, at a Meeting of the select 
Body of the Corporation, consisting of the Mayor, Al¬ 
dermen, Assistants, and Common Council, an Order was 
made; reciting, that such Actions had been commenced, 
aud the Opinion of the Assembly, that Capstack and An¬ 
gier had executed the Office of Mayor faithfully and ho¬ 
nestly ; and therefore resolving, that they should be pro¬ 
tected, defended, aud indemnified, by the Corporation by 
and out of the Revenues thereof against such Suits; and, 
for better carrying that Order into E^ect, that the Mayor 
for the I’iine being together with any Two of the Alder¬ 
men, any Two of the Assistants, and any Two of the 
Common Council, be a Committee for the Purpose of 
borrowing a Sum, not exceeding £200U, for answering the 
above End; such Committee being authorised to raise 
the .£2(X)0 by Mortgage of the Estates of the Corpora¬ 
tion ; and to affix the Common Seal to all Deeds, neces¬ 
sary for cft'ccting such Purpose. On the 18lh of Deccfn-* 

Q 3 her, 
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beTf 1789, at another Meeting of the select Body it was 
ordered, that they should make such Return to the Mari- 
damtis, requiring them to swear Mr. Grinvwood into the 
Office of Recorder, as Counsel should advise; in order 
that the Election might be tried; that it should be tried 
at the Expence of the Corporation; that the Mayor should 
be indemnified by the Corporation ; that the Defendant 
should be employed to conduct this Business; and that the 
Costs ^ of defending the Quo Warranto Cause against 
Smythies should be borne by the Corporation. 

The Answer farther stated, that in prosecuting and de> 
fending these Causes, £2il56: 6s. : lid. became due to 
the Defendant; of which Sum .^1400 was Money out 
of Pocket; and his Bill of Costs on that Account was 
the Consideration for his Mortgage; which he insisted 
came within the Spirit of the preceding Orders. 


[ 2d0 ]| The Interest was regularly remitted to the Defendant by 
Smythies during his Life ; but since his Death in 1793 no 
Interest having been paid, the Defendant applied for his 
Money, and the Plaintiffs disputing the Bills, a long Cor¬ 
respondence ensued; which terminated in an Agreement 
for a Reference of the Defendant’s Claims, dated ^lie 22d 
of April, 1801, signed and sealed by the Defendant; and 
scaled on the Part of the Plaintiffs with the Common Seal; 
which was affixed by the Direction of the select Body. 


The Defendant insisted, that all the Objections to his 
Secuiity, as stated in the Bill, were laid before the Arbi¬ 
trators in a Case, drawn up by the Town Clerk on behalf 
of the Corporation; aiid by the Award, dated the 21-th of 
December, 1801, the Sum of D2206 :13s. was found to 
be due from the Plaiutifls to the Defendant. Tliat Sum 
not being paid, the Defendant in Trinity Term, 1803, 
filed a Bill for Redemption against a prior Mortgagee and 
Foreclosure against the Corporation; but consented to stay 
Proceedings in that Suit for Two Years on receiving the 
Interest then due, and an Agreement, that such Delay 

v should 



231 


CASES IN CHANCERY. 


should not prejudice the Suit, and that die future Interest 
should be increased from : 10#. to Fivejper Cent, 

In Pursuance of that Agreement by an Indenture, 
dated the S8th of Januaryj 1804, indorsed on tlie original 
Mortgage, the Mayor and Commonalty in Consideration 
of the Sum of <£*^^66: 15#. which they acknowledged to 
be due from them to the Defendant, granted and con- 
firmed to him all the Premises, comprised in his original 
Mortgage, to secure the principal Sum of ^^266:15#. 
and Interest at Five per Cent.; covenanting to pay the 
Interest Half-yearly, and the Principal in January^ l80G 
The Interest not being paid, the Defendant commenced 
an Action upon his Bond; and obtained a Verdict. 


1813. 
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of 
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V. 

Low TEN. 


The Answer insisted, that the Debt so owing to the Dc- L 3 
fendaut for his Bill of Costs, was a legal and sufficient Con¬ 
sideration for the Bond and Mortgage; that such Bond and 
Mortgage were valid and binding on the Corporation not- 
vi'ithstanding the Objection as to the Mode of affixing the 
Corporate Seal; that, if the original Securities were ques- 
tionable, they had been since repeatedly confirmed by the 
Award, the Deed of 1804, the subsequent Payment of 
interest, and the Orders and Admissions of the select 
Body; all which Acts took place with the Concurrence 
t>f the llecorder, the proper Law-Officer of the Corpora¬ 
tion ; aud were Corporate Acts, binding the Corporation. 


On the 12th of March, 1811, the Lord Chancellor di¬ 
rected Four Issues, to be tried in the Court of Exchequer : 
Whether the Common Seal of the Mayor and Common¬ 
alty was duly and lawfully affixed to the Indenture, dated 
the 26th aud 27th July, 1791, the Bond, dated the 27th 
of July, 1791, the Agreement, dated the 22d of April, 
1801, and the Indenture, dated the 28th of January, 
1804, or to any or either of those Instruments. 


Upon the Tiial of those Issues the Jury found, that the 
Common Seal of the Mayor and Commonalty was duly 

Q 4 and 
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and lawfully affixed to the said several Indentures^ Bond, 
and Agreement. 

The Cause was heard for farther Directions. 

Sir Samuel Romill^f Mr. Haii, and Mr. Roupell, for 
the Piaintids. 

All Corporations are Trustees for the Individuals, of 
M’liich they are composed; and in that Character are 
bound to consult the Interest of their Members. If those, 
W'ho act on Behalf of the Corporation, cannot apply the 
Funds of the Body to their own individual Advantage, 
neither can they appropriate those Funds to gratify their 
Passions, or to serve the Purposes of their ow'n particular 
Parly, In the View of a Court of Equity such Objects must 
receive equal Censure. It is not very probable, that Cases 
in Point can be produced : Corporations generally contriv> 
ing to veil their Abuses from the Observation of Justice. 
Yet, if Authority is required, the Case of the King v. Wat¬ 
son (a), furnishes a clear Opinion of Ashhurst, Justice, in 
Favor of this Jurisdiction: a Judge, perfectly conversant 
with the Doctrines of this Court; having sat only Five Years 
before as one of the Lords Commissioners of the Great 
Seal. This cannot be represented as a Bill, filed by a Cor¬ 
poration to defeat their own Acis. The Transactions com¬ 
plained of are Acts, not of the Corporation, but of the se¬ 
lect Body; affixing the Common Seal to Instruments, 
which, though good at Law, may be the proper Subject 
of Relief in Equity ; as Relief would be given against a 
Party, claiming with Notice under a fraudulent Execu¬ 
tion of a legal Power of Attorney to execute a Deed. 


The Defendant knew, that the Mortgage was granted 
for Purposes, in which the Corporation had no Interest; 
and, that the Mortgage, if in tlie strict legal Sense valid. 


(fl) 2 Term, Rep. 199 . See Page 204. 


amounted 
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amoufated to a Breach of Trusft. He admits, diat the 
Consideration was, not Money advanced, but a Debt. 
Here the Question arises, whether that was a Debt, 
which the Corporation ought to have paid. The Charges 
respecting the Contest for the Recordersbip, and the 
Actions resulting from the Mayor^s Return at the Elec¬ 
tion, constitute a very large Part of this Debt. The 
Contest for the Recordersbip was one purely individual; 
affecting the Two Candidates only, and with which the 
Corporation had really no Concern. It would have been 
widely different, had a Person, not elected by the Ma¬ 
jority, been forced upon the Corporate Body. Resisting 
such an Attempt they would have been asserting their ow n 
Rights : but this is the Act of a Minority, having acci¬ 
dentally the Seal in their Power, and availing themselves 
of it to oppose what was in Truth the Election of the Ma¬ 
jority. The Act of the select Body was a Nullity; un¬ 
less the Corporation by their Acquiescence confirmed It 
with respect to third Persons. 

Allowing, that the Corporation at large possessed the 
Power to dispose of the Funds, belonging to their Body, 
that could give no such Right to a Minority so to Act at 
tlie Expencc of the w'hole Corporation. Suppose the 
Treasurer, in Possession of a Fund, proposed to apply it 
to the Payment of such a Bill as this: could not the 
Corporation at large, or the Majority, obtain an Injunc¬ 
tion to restrain him from paying and the other Party from 
receiving it ? The same Reasoning applies to the Actions 
brought against the Mayor. They were purely personal 
to him; and the Corporation had not the Power of apply¬ 
ing the Funds to cover the Expences of those Actions; 
which was a clear Misapplication ; and the Defendant in 
his Character of Solicitor and Agent to the Tow'u Clerk 
could not be ignorant of it. By the express Terms of 
the Charter the Funds of the Corporate Body are to be 

applied 
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applied only to public Purposes; and by wlat Course of 
Reasoning can these Objects be so described ? 

In Adl^ V. The IVkitstablc Company (o) your Lord- 
ship, putting the Case of a By-law, made for the per¬ 
sonal Benefit of the Individuals making it, excluding 
the other Members from a Participation in the Profits, to 
which all were entitled, declared your Opinion in Favor 
of the Jurisdiction of this Court to controul such an Ex¬ 
ercise of even a legal Right; and how much stronger is the 
Case here presented: this unauthorized Attempt of the 
Minority to dictate to the Majority; to act for the whole 
Body, and dispose of the Funds by an arbitrary Discre¬ 
tion, independent of all Controul. The Defendant’s Se¬ 
curity must be set aside as granted without Consideration. 
He admits Notice, that the Seal was affixed without the 
Consent of the Mayor and Commonalty at large; and 
that the Money was not advanced, as falsely recited in the 
Instruments. The Acts, represented as a Confirmation, 
all stand in the same Predicament as the original Security; 
being Acts done by the Select Body, equally unauthorized. 


If this Mortgage can stand, there is no Purpose, how¬ 
ever corrupt, to which the Funds of a Corporation may 
not be applied. Conceding for the Argument that llie 
select Body had the legal I’owei to affix tlie Seal, yet 
under the Circumstances, with the Defendant’s Knowledge, 
that the Purpose was corrupt, and not Corporate, his Se¬ 
curity cannot be allowed to prevail. 

Sir Arthur Pig’gott, Mr. Richards^ Mr. Wethercll^ and 
Mr. Horne, for the Defendant. 

The Argument in Support of this Bill opens to the 
Court a most extended Jurisdiction. The Plaintiffs, aban- 

(a) 17 Vc's. 315. See Pages 320, 322. 


donitjg 
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doniag their original Position, that the Deeds were ill^al, 
now call for the Interference of this Court to have them 
removed, as Clouds upon their Title. 

The Corporation is the sole PlaintifiT: no individual 
Members impeaching the Conduct of the select Body. 
In that Respect this Case is distinguished from Adley v. 
T7ic Whitstdble Company ; where the Plaintiff asserted 
that, having performed his Duty by dredging the Oysters, 
he was under the By-law excluded from a Share of the 
Profits ; and your Lordship directed an Actiou to try the 
Validity of that By-law; which was the whole Jurisdiction 
exercised in that Case. The Security, given by the select 
Body, is the Security of the Corporation. The Power 
of making Laws, binding this Corporation, is in the se- 
leci Body. That has been repeatedly established, by the 
Court of King's Bench in the Action upon the Bond, and 
by the Court of Exchequer in the Trial of the Issues di¬ 
rected. This Power appears to have been vested in the 
select Body from Time immemorial; being derived to 
them by Prescription, not by Charter; and innumerable 
are the Instances, in which the select Body has mortgaged 
die Property of the Corporation, and exercised other 
Acts of Government, without the Interference of the Bur¬ 
gesses. The equitable Object of this Bill is to set aside 
Instruments of the Plaintiffs themselves, decided to be 
legal Instruments; and the Principle, on which that is 
maintained, is, that the Corporation are Trustees: the 
Bill not alledging any Trust; but stating a general Pro¬ 
position, tliat will entitle every Corporation in the King¬ 
dom by merely filing a Bill stating no more than that 
some Act not Corporate has been done to set asio^e tlieir 
deliberate Acts, defeat their Engagements, and evade 
their Debts. It is admitted, that there is no Instance of 
such a Suit. 

The Plniutiffs cuuuot maintain, tliat the Corporation 

had 
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had no Interest in the Appointment of the Rechrderi 
tlieir Law Adviser; and if the Mayor is to stand the Con¬ 
sequences of every Action, brought against him in that 
Character, he may be overwhelmed. The Proceedings 
against these Officers were against them^ not as Indi¬ 
viduals, but in their official Characters; and why, may 
not the Corporation defend any Member, attacked in his 
Corporate Character, for Acts, done in the Execution of 
his Office ? Could this Defendant know, whether the Pur¬ 
poses for which the Money Mas employed, were Corpo¬ 
rate or not; and is he at this Distance of Time, when all 
the Individuals, against whom he might have proceeded, 
are dead, to lose the Security, upon which he was in¬ 
duced to rely ? At least he must be entitled to the com¬ 
mon Justice, which a Court of Equity administers, where 
Relief is sought. The usual Practice of the Court is, 
when any one comes here to set aside a Deed fraudu¬ 
lent, or illegal, as being usurious, to impose this Term 
upon the Plaintiff, that he shall repay the Money actually 
disbursed. 


Whatever were the original Circumstances, here are 
the strongest Acts of Confirmation ; Payment of Interest 
to the Year 1797; the Agreement to refer; by which 
they chose the Forum ; and the Deed of 1804. in all 
Cases a Party, having a Right to extricate himself, if, 
aware of the Objection, he confirms the original Act, can¬ 
not afterwards avail himself of that Objection. Whence 
do these Plaintiffs derive the l^rivilege of laying by for 
so many Years? The only Authority referred to is an 
Opid^ accidentally dropped by a single Judge, sitting 
in a Court of Law. Can such an Opinion be received 
as conclusive Evidence of the Doctrine of this Court upon 
a Subject peculiarly its own ? 

Supposing, that this Money was not raised for Cor¬ 
porate Purposes, that this is therefore to be considered as 

a Misapplication, 
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a Misapplication, the Question would arise, whether this 
Court could shortly after the Mortgage have restrained 
the Defendant in the Exercise of his legal Rights, as Mort¬ 
gagee ; or have dire<!H;ed the Instrument to be cancelled. 
That is certainly a Question of great Novelty, and no less 
Importance; involving another Question, the Competency, 
or Incompctency of Corporations to dispose of their Pro¬ 
perty. From Time immemorial we find it laid down by 
all the Courts of l^aw, that Grants by Corporations of 
their Estates, whether for Corporate Purposes, or not, 
were good (a). Lord Colce^ indeed, does not hesitate to 
lay down, that any Corporation, ecclesiastical or civil, 
might alienate, and that without the Patron or Founder. 
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Independent of the restraining Statutes of EUnabetk (6) 
Corporations could dispose of the whole of their Estates; 
having the absolute and unqualified jns disponendi; nei¬ 
ther limited as to the Objects, nor circumscribed as to the 
Quantity; and the Proposition of the Plaintiffs is, that 
this unqualified Powder which Corporations possess at 
Law, may be cut down in this Court. So incidental to a 
Corporation, lay or ecclesiastical, is this Power of free 
Alienation, that the Crown cannot constitute a Corpora¬ 
tion without it; according to the celebrated Case of Sui- 
torCs Hospital (c); so that, if a Corporation should be 
constituted, to alien with the Consent of the hard Chan- 
cellar of England^ the Qualification would be void. The 
Dictum of Mr. Justice Ashhurst is opposed by the Opi¬ 
nion of Mr. Justice Blcuikstone, that the visitatorial Bower 
of the Crown over Civil Corporations is exercised in the 

(a) Co. Litt. 44, a. 300,6. c. 10. 14 EUsa. c, 11 & 14. 

Siderfin, 162. Smith v.Bar~ isElix.c. II, and 43 EH%. 
ret, 3 Comyn's Dig. Tit. Fran- c. 29. 

chise, f. 11. 18. (e) 10 Co, 1. See 306. 

(b) 1 Eliz. c. 19. 13 Eliz. 


Court 
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Court of King's Bench (a), and there only. In the 
Bemker's Case (?;) the Opinion of Iloltf C J. is at Vari¬ 
ance with that of Justice Ashhurst, The Silence of all 
the Authorities is conclusive, that lltere is no visitatorial 
Power in a Court of Equity. It is singular, if a Cor¬ 
poration, taking liable to a Trust, cannot alienate, that 
it should have escaped Lord Somers; who heard the 
Banker's Case. The Result of all the Authorities is, 
that the Alienation of a Corporation is as binding in 
Equity as at Law. The Statute of Charitable U ses (c), 
which has been supposed to create the Jurisdiction of 
this Court, contains Nothing, which supports it: nor, is 
there in Duke's Book (d) an Instance of a Coinniission to 
enquire after Estates, alienated by Corporations; a strong 
Argument, that this Court has no visitatorial Power. 


It is not judicially apparent, however, that the Cor¬ 
poration committed any Breach of Trust in supporting 
the Mayor or Recorder; nor whether such were or were 
not Corporate Purposes, and the Jurisdiction of this Court 
can only be exercised, when that is ascertained. The 
Proposition of the Flaintiifs admits, that a Corpora¬ 
tion may mortgage, or alienate, for Corporate Purposes: 
but the Jurisdiction, if it depends upon the Nature of 
the Purpose, as not being Corporate, must attach upon 
any Corporate Expenditure; as building Bridges, &c.; a 


(o) 1 Comnu 480, 481. Mr. 
J. Blackstone and Mr. Chris¬ 
tian, in their Notes to the sub¬ 
sequent Editions, distinguish 
the Power of the Court of 
King'sBench upon Complaint 
to prevent and punish Injus¬ 
tice inCivilCorporations from 
visitatorial Power, as not only 


liable to Reversal by Writ of 
Error, but also wanting an 
essential Ingredient, tiie Dis¬ 
cretion voluntarily to regulate 
and superintend. 

(6) Skinn. Rep. 602. 

(c) 43 Eliz. c. 4. 

{d) The Law of Charita¬ 
ble Uses. 


Doctrine, 
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Doctrine, which goes to the utter Extinction of the Prin- J813. 
ciple, on which all Corporations are founded; and gives 
this Court an equal Power over Civil Corporations as Mayor 
it exercises over Charitable Uses, in Opposition to the and 
Principle, that in all Corporations there is somewhere Commonai.ty 
vested an absolute, iincontroulable. Power and Discretion, of 

without Appeal. It will scarcely be contended, that the Colchester 
Corporation could not submit to Arbitration. That Right »• 

they clearly have under the Statute of JVilliam («); ^ven bowTEN. 
if at the Trial in the Court of Exchequer many Instances 
of the select Body submitting by their Seal to Arbitration, 
and even borrowing Money to defend Law Suits, had not 
been produced. Supposing the original Security in¬ 
valid, what is there to impeach the Award, or invalidate 
the Debt thereby created ? Conceding for the Sake of 
Argument, that the Jurisdiction exists, may not a Corpo¬ 
ration by Confirmation or Waiver be precluded from the 
Right of resorting to it ? 


Sir Samuel Romilly in Reply. 


In this Cause, certainly of very great Importance, in¬ 
volving Points of considerable Weight, tlie Defence brings 
forward Four Questions: first, whether this Court has 
Jurisdiction: secondly, whether this Money was applied 
for Corporate Purposes: thirdly, whether the Acts, relied 
on as a Confirmation, preclude the Relief: and fourthly, 
whether any Relief can be given against the Defendant, as 
a Stranger, and a Purchaser for valuable Consideration. 
With respect to the first Point the Defendant contends, 
that this Court has no Jurisdiction for a direct Breach of 
Trust; a corrupt Misapplication of the Funds of this Cor¬ 
poration. The Absence of Authority can never be con¬ 
clusive against the clear and obvious Piinciples, on which 


(a) D and 10 W, 3. c. 15. 


this 
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this Jurisdiction stands. Admitting, that a Corporation 
has by Law the Power of Alienation, that the Crown 
cannot constitute a Corporation without that Power, as 
incident to their Fee, no Authority upon that Head proves 
that Courts of Equity have no Jurisdiction, let the Ap¬ 
plication of the Corporate Property be what it may ; and 
the numerous Decisions, correcting Breaches of Trust, 
are Authorities in support of it. If, where the visita¬ 
torial Power exists, this Jurisdiction is excluded, tlie Pre¬ 
sumption is, that it attaches, where there is no such 
Power. The Jurisdiction cannot be derived from the 
Act of Elizabeth (a) ; which directs the Appointment of 
Commissioners. The select Body is established by the 
Decision at Law to be Trustees, mere ministerial Agents 
of the Corporation; and as such bound to exercise their 
Pow'ers for the Benefit of the whole Body. The Objects 
of Incorporation are to preserve Peace, to administer Jus¬ 
tice, Sec. in order to promote the general good, not of 
the Corporation alone, but of the Kingdom at large: His 
Majesty granting these Corporate Privileges as a Trustee 
for the whole public Weal. The Consequence is, that 
the select Body can act only for the general good. 

Suppose, the restraining Statute of Elizaheth had never 
passed, and that a Bishop had in the present Day made a 
beneheial Grant to one of his Family, can a Doubt be sug¬ 
gested, whether this Court would have interfered ? Con¬ 
siderable Weight is to be attached to the Opinion of Mr, 
Justice Ashhursti who speaks of this as a general Prin¬ 
ciple, merely necessary to be stated, in order to be ad¬ 
mitted, and not requiring any Authority to confirm it. 

The Distinction between charitable and public Trusts 
is so nice and refined, that it can scarcely be followed. 

(a) Stat. 43 Eliz, c. 4. 

It 
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It ig gufficient, that tbig is a Corporation for public 
Purposes. The Issues having decided these Instruments 
to be good at Law, the Plaintiffs are now entitled to a 
Relief, different from that originally prayed, that the legal 
Estate may be re-conveyed. 

The Question, whether the Money was raised for Cor¬ 
porate Purposes, depends upon the Interest, which the 
Corporation had in the Dispute concerning the Election 
of a Recorder, and the Actions against the Mayor. The 
Election of Recorder is in all the Burgesses; and the Cor¬ 
poration at large had an Interest to have the Person re¬ 
turned, who was duly elected; but had no farther Interest 
in the Success of either Candidate. How then can it he 
maintained, that this Act of the select Body, including 
the Mayor, who ouglit to have been impartial, supported 
by the Prejudices of one Part of the Corporation against 
the other, was a proper Application of the Funds to Cor¬ 
porate Purposes f If such an Application of them can be 
sustained, why not for a similar !Purpose previous to an 
Election: for Instance, to defray the travelling Expcnces 
of Electors, coming to vote for the Candidate, favored by 
the select Body, to represent the Borough in Parlia¬ 
ment? 

The Acts, set up as a Confirmation, are no more than 
the Acts of the select Body, corroborating the Acts of 
the select Body: not the Acts of die Corporation at large; 
who alone were capable of confirming these Securities. 
The Confirmation of the select Body, unless they can be 
considered as the Corporation, is as unavailing as the 
Confirmation of a Deed, impeached for Intoxication, by 
an Act of the Party, while in the same State; tainted by 
the Vice of the original Transaction. The Right of any 
individual Member to complain is not inconsistent with a 

VoL. I. R similar 
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similar Right in the whole Corporation. The Bankers* 
Case affords no Authority against the Jurbdiction in such 
a Case as this: the Application by this select Body of tlie 
Funds of the Corporation to Purposes, adverse to their 
general Interests: an Abuse of Trust: a Breach of Faith 
and public Duty, that must go unredressed, a signal ln> 
stance of a compleat Failure of Justice, unless this Court 
applies the Remedy. 


Jan, 20. 


The Lord Chancellor, 

Stating the CircuEnstances particularly, pronounced tlie 
following Judgment, 


I have no Recollection of any Case of this kind except 
one: a Suit, instituted in this Court upon a Bill by some 
of the Corporation of Alnwick against the Body, die act¬ 
ing Part of that Corporation, very much of this Nature: 
but I do not know what became of it. 


The Bill in this Cause contends, that all or Part of 
the Expenditure, which is the Subject of this Suit, was 
not for Corporate Purposes; and, if not, that it was not 
competent to the select Body to charge the Corporation 
with an Expenditure, not for Corporate Purposes; that 
the Property of the Corporation is held by them in Trust 
for Corporate Purposes; and therefore the select Body, if 
they have the Capacity of acting, could not pledge the 
Property of the Corporation for Purposes, not corporate, 
at least not without the Assent of the Body at large; and 
upon that Hypothesis they might go farther; and contend, 
that the Body itself could not pledge the Propeity for 
Purposes not corporate. 

In answer to the Claim of Relief on that Ground it is 

said, 
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said, there are ti great Variety of subsequent Transactions; 
and, if ever there was a Case, in which subsequent Deal¬ 
ings could set right what w'as originally wrong, if this 
can be so characterized, this is that Case: this Defendant 
having been, either with or without the Assent and Know¬ 
ledge of the Body at large, dealing with the select Body, 
with a View to an amicable Settlement, by a vast Num¬ 
ber of Transactions, through a vast Series of Years, in 
every Way possible; and, if in that Object he has ffiiled, 
as there is not the slightest Pretence upon this Record 
for saying, that he has ever dealt dishonorably, though 
gross Fraud is very blameably imputed to him, he has a 
fair Claim to urge, that, if the subsequent Transactions 
are unavailing, he sustains considerable Hardship in losing 
all the Remedies for his Advances, Labor, and Time, to 
which he would have been entitled; as, if he cannot 
establish his Demand against the Corporation, with regard 
to a great Proportion of it, he might have established it 
against Smythies; and if the select Body pledged to him 
the Funds of the Corporation for Purposes, to which they 
could not be applied, they would themselves have been 
personally answerable to him. All that however is gone 
by. 

It is now insisted upon the subsequent Transactions, 
that, as they passed between the select Body and Lowten, 
tliey cannot have the Effect he contends for. W hen this 
Cause came originally before me, the first Question ap^ 
peared to be, what w'as the Species of Relief to be given, 
if any Relief was due to the Plaintiffs; and it was then 
contended for the Corporation, that, notw'ithstanding what 
passed at the Trial of the Action upon the Bond, as to the 
Use of the Corporation Seal, the Moitgage, the Bond, and 
the Deed, as it is called, of Confirmation, and the Sub¬ 
mission to Award, arc all good for nothing: a Use having 
been made of the Corporate Seal, authorizing the Plaiii- 
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tiffs to say, that these are not Corporate InstruttientS; and, 
if that Allegation Can be made out, there is a clear Tide 
to Relief: niy Opinion having always been, differing from 
others, that a Court of Equity has the Jurisdiction and 
Duty to order a void Deed to be delivered up, and placed 
with those, whose Property may be affected by it, if it re¬ 
mains in other Hands. 


V. 

Lowten. Issues were therefore directed; and all these Instrii- 
Jurisdiction ments were found to be Instruments, amounting to valid 
of a Court of Alienations of Corporate Property : in other Words it 
Equity to order was found, that the Seal was legally and duly affixed to 
a void Deed to them : I say “ dulyhaving cither suggested, or acceded 
be delivered to the Suggestion, that this Word should be inserted ; that 
it should be open to the Parties to try, wlietlier any Thing 
could be made of it. 


The Relief, now to be asked, must therefore be upon 
quite a different Principle ; and though all the Autliorities 
upon what is not often the Subject of Consideration 
here, have been most usefully brought forward, I have no 
Doubt, that, independent of positive Law, as to the legal 
Powers of a Corporation, Corporations, Civil, Ecclesias¬ 
tical, or of whatsoever Nature, could in Point of Law 
alienate Lands, of which they were seised in Fee; and the 
History of what Corporations, both aggregate and sole, 
did before the restraining Statutes is very useful. Civil 
Corporations are at this Day in the constant Habit of 
making those Alienations: their Title to make which is as¬ 
serted by Lord Coke. In the Course of my Experience 
in this Court, of my present Researches, and of my Ex¬ 
amination of Authorities, which, having had Occasion to 
consider them formerly, this Cause has brought back to 
myRecollection, Nothing has occurred, shewing, that there 
ever was a Case, in which this Court attached the Doc¬ 
trine of Trust, as'applied under the Words, Corporate 

Purposes,” 
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** Patpo 9 eB,** to Uie Alienation of a Civile or indeed of an 
Ecclesiastical, Corporation. With regard to what was 
stated, by Sir William Ashhurstf a very respectable Judge, 
and who, 1 take this Opportunity of saying, was a very 
useful Judge as a Commissioner in this Court, I do not lay 
down, either that this is the Subject of Jurisdiction here, 
as Trust, or of Information in the Court of King's Bench. 
The Opinion, that this Court has Jurisdiction, is to be 
considered as the Opinion, not only of Sir William Ash- 
Imrst, but of the whole Court of Kings Bench; stopping 
upon that Ground the Argument upon the Point as to the 
Breach of Trust (a). Sir Samuel Rmiilly has put it 
fairly, that the Court is not to act upon the Supposition, 
that Corporations are constantly abusing their Duty by 
applying the Property not to Corporate Purposes ; b'.t ou 
the other Hand, when a Case is brought forward, the 
Court is not to shut its £;es against the Practice, that has 
prevailed in all Times, and the Judgment upon it; for, 
speaking of Corporate Purposes, if the Purpose, though 
the most worthy, that can be repiesented, has not that 
Character, the Use of the Seal is equally improper, and 
as much an Abuse in a Court of Justice, though not in 
moral Consideration. As to what obtains, for Instance, 
in the Ecclesiastical Bodies, that have been mentioned : 
the Bishop, the Dean and Chapter, &c., tlie Statutes, that 
Leases for more than Twenty-one Years, or Three Lives, 
and not at the old Rent, or mure, shall be bad, do not say, 
that any Lease shall be good, which can be taken to be 
an Abuse of those Corporate Purposes, for which the Pro¬ 
perty was held; and 1 apprehend, it would not bedifficultnow 
to find Bishops’ Estates, the old Rent reserved being £50, 
and the actual Estate worth, £\0(^ or £2000 per Annum. 
All the Excess of that Rent, taken by the Bishop himself, 
should, if he is a Trustee in a fair Sense, be taken from 
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(a) 2 Term Rep. 200. Lord Mansjield was absent.' 
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1813. him by this Court: yet no such Attempt was ever made 
-phe where the Corporation was not holding for Charitable 

Mayor Purposes. Even those Corporations can alienate at Law : 

and but the Alienee will be a Trustee; and the Jurisdiction in 
Commonalty those Cases must be regarded as a Contrast to the other 
of Cases of Corporations, holding not for Charitable, but for 

Colchester Corporate, Purposes} demonstrating, that this Court shall 
*'• not be called upon in the latter Case; as it is in the 

Lowten. former- 


The next Point I am called upon to consider is, whe¬ 
ther these are Corporate Purposes. The AUoritey-Ge^ 
neral of that Day seemed to think the Mortgage good as to 
so much of LowtefCs 13ill as was incurred under the 


Principle of 
Equity, that 
the Demand of 
Belief should 
be prompt. 
Distinction, 
whether, 
though it would 
be difficult to 
maintain under 
that Principle 
upon the Loss 

ti 

of Other Reme¬ 
dies a Security 


Authority of the select Body. That huw'ever is but pri¬ 
vate Opinion; and the Question is still open, whether that 
was a Corporate Purpose, or not It is not necessary for 
me to determine, how many of the Purposes, where the 
Defendant was employed either by the express Authority 
of the Corporation, or by Smytfiies, as his Client, were 
corporate, or not: they appear to me much nearer that 
Description than many Purposes, to which Corporate Pro¬ 
perty has been actually applied : but my Judgment goes 
upon this. Though Courts of Equity have laid down, 
as a Principle, upon which they ought to act, that Per¬ 
sons, seeking Relief, should be prompt in their Applica¬ 
tion, and should not deal as if they did not mean to make 
any Application for Rebef in Equity, suffering their Op¬ 
ponents to lose thcii Remedies against other Parties, 1 do 
not put my Judgment upon that Principle. It would be 
difficult to maintain, i hough the Court would struggle, as 
far as it could judicially, that, as the Defendant has lost 
his Remedy by llic Death of SmytJnes^ and the Disper¬ 
sion, if I may use that Expression, of the select Body, 
therefore he can in Equity have the Benefit of that Secu- 


intalid in Law and Equity, the Court would take awray that Benefit. 

rity. 
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rity, which is not a valid Security in Law and Equity: 
whether that Benefit could be taken from him by a Court 
of Equity is a different Consideration. 

My Opinion upon this Case is, that the subsequent 
Transactions, which took place between these Parties, 
bound the Corporation at large. Their Constitution is 
this. The select Body have at least a Right to bind the 
Corporation by the Use of the Seal in Matters^ as to 
which the Corporation at large could bind itself. With¬ 
out detailing the Circumstances from the first Moment of 
this Demand, ail the Correspondence upon the Part of 
the Town Clerk, which I take to be the Correspondence 
of both the select Body and the Corporation, all the 
I’erms proposed as to Part-payment, &c., it is cleat, that 
a Corporation may submit to Arbitration. If the Matter 
submitted can in no fair Sense be stated as Matter of 

Controversy, in which the Corporation could deal, such 
_ # 
that a fair Consideration could view as connected with 

Corporate Purposes, I do not say, that such a Submission 
would bind: but, if it may be represented as a fair Ques¬ 
tion, whether corporate, or not, the select Body, being en¬ 
titled to act, may submit that to Arbitration. 


1813. 

The 

Mayor 

and 

Commonalty 

of 

COLCHESTBU 

V. 

Lowten. 


This was submitted to Arbitration; and there is not a 
Trace in that Transaction of any Inattention, or Want of 
due Attention, to the Interest of the Corporation at large. 
The select Bod^ must, it is true, be considered in one 
Sense as the same Body, whose Acts are brought in 
question; but in another Sense they are quite a different 
Body. Some of them are not the Individuals, whose 
Acts are brought in question; and upon Examination my 
Conclusion is, tliat they did act as Persons exerting 
their best Attention for the Corporation at large. Not a 
Point was brought before the Arbitrator otherwise than as 
it would have been by an Agent, having no other View 

R 4 than 
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thao Uie Advantsige of his Principal. The Award tliere. 
(owes k binding at Law; and was so conducted as to the 
Interests of the Corporation, that, unless bound to say, 
the Purposes, to which the Money was appUed, can in no 
Sense be considered Corporate Purposes, I ought not to 
shake diat Award. „ 

Upon these Grounds I cannot give the Corporation the 
Relief, prayed by this Bill. The Costs of the Issues ne¬ 
cessarily follow the Event; and this Bill imputing Fraud, 
when it is impossible that the Security could be cut down 
except upon the Principle of its Invalidity in Law or 
Equity, 1 should not do Justice in this particular Case, 
unless 1 dismissed the Bill with Costs. 


TULR V. HOULDITCH (1). 

JOHN Lovelace by a Codicil to his Will, dated the 
26th of Novemberf 1796, disposed as follows: “ I 
‘‘ give unto my Son John Lovelace at Malaga in the 

(l) Burgess v, Robinson, Maddock, 172. 


1810 , 

Nov, 23. 26. 

1813, 

Jan, 13. 

Legacy, re¬ 
citing the Pro¬ 
bability, that 
the Legatee 
was not liv¬ 
ing, upon express Condition, that he shall return to England and 
personally claim of the Executrix or in the Church Porch: if he shall 
not 60 claim within Seven Years, to be presumed dead, and the Legacy 
to fall into the Residue. 

The Legatee not having returned, and dying abroad within Seven 
Years, the Legacy was held not due j the Existence of the Legatee, 
though appearing otherwise, being to be proved by the particular 
Means prescribed j and therefore not within the Cases from the Civil 
Law, where, the End being obtained, the Means were not essential. 

Objections of Form, that the Haintiff, originally claiming under a spe¬ 
cial Assignment, by Way of Supplement set up a different Title, as ge¬ 
neral Creditor, proceeding as such, not upon Proof of his Debt, but on 
the mere Admission of the Executor, against a Person, accountable to 
the Executor for Assets, not detennined* 


** Kingdom 
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" Kin^oiii of Spam '£2000 capital Stock, &c. Part of 
my StcK^ ia the Funds: but as 1 ha?e not heard from 
my said Son for a considerable Time, and there is a Pro> 
** bability that he may not be now living, I do hereby de- 
dare my Will and Mind is, that the said Legacy is given 
to him upon the express Condition that he shall not 
** be entitled thereto unless he shall return to Engkmd 
and personally claim the same of my Executrix or her 
** Executors or Administrators or in the Church Porch 
** of the Parish Church of Great WaUkam in the Pre- 
sence of Two Witnesses; and in case my said Son shall 
not return to En^and and daim the said Legacy in 
Manner aforesaid within the Space of Seven Years 
** from the Time of my Decease then my Will and 
Meaning is that he shall be presumed to be dead and 
in such Case the said Legacy hereby given to him shall 
be deemed a lapsed Legacy, and sink into and become 
a Fart of the Residuum of my personal Estate; and 1 
hereby will and direct that the said Legacy shall be con- 
tinned in the Rank by my Executrix for the Time 
'' aforesaid after my Decease until sufficient Proof of the 
Death of my said Son shall be produced or such 
Claim thereof shall be made in Manner aforesaid 
within that Period ; and that the Dividends which shall 
from Time to Time become due thereon shall be re- 
ceived and vested in the same Fund to accumulate 
together with the Dividends which shall become due 
upon such accumulated Fund for the Benefit of my 
** said Son, in Case be shall make his Claim thereto in 
Manner and within the Period aforesaid, or otherwise 
** of my residuary Legatee.” 

The Testator died in March, 1797. John Lovelace, the 
Legatee, died at Malaga in October, 1803; at which 
Place he was residing at the Date of the Codicil, and 
when the Testator died, and continued to reside until his 

Death, 


181 S. 

Tolk 

V, 
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1813. Death, never having returned to Englandf or personally 
TuLK claimed the Legacy; although he was apprised of it by 
Letter, dated the I6th of June 1797^ transmitting a 
Houlditch. Copy of the Will; the Receipt of which he acknowledged, 
expressing his Intention of coming to England^ when his 
Affairs permitted him; and it wfs proved, that he died 
of the Yellow Fever just as he was embarking for that 
Purpose. 

Tlie Bill was hied against the Executor of John 
Lovelace, the Legatee, and against the residuary Legatee 
of the original Testator John Lovelace, who claimed the 
Legacy, as having fallen into the Residue. The Plaintiff 
by his original Bill set up a Claim under an Assignment 
to him of this Legacy from Lovelace, the Legatee; but 
afterwards filed another Bill, by Way of Supplement 
asserting his Title as a Creditor, suing on behalf of 
himself and all the other Creditors of John Lovelace, 
the Legatee. The Executor admitted the Debt, but did 
not admit Assets. 

Mr. Leach, and Mr. Boteler, for the Plaintiff'. 

The substantial Part of the Condition, annexed to this 
Legacy, having taken Effect, the Appearance of the 
Legatee , in the Church Porch is a Circumstance, that 
even in a Court of Law would not prevent the Legacy^g 
vesting; and is therefore more clearly to be dispensed 
with in Equity. What Motive can be attributed to the 
Testator, imposing this Condition ? He assigns his Reason, 
leaving no Doubt of his Object; that, if his Son should 
die abroad, the residuary Legatee should not be kept out 
of the Property a considerable Time; requiring there* 
fore, that the Executrix shall be perfectly satisfied of thp 
Existence of the Legatee; and pointing out the Mode of 

giving 
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giting that Satisfaction; having no Purpose beyond that. 
The Executrix admits, that she was satisfied of the Ex¬ 
istence of this Legatee by other Means, viz. the Letter 
received from him in 1801. How is the Declaration, 
that the Legatee, not claiming in Manner aforesaid within 
Seven Years, shall be«presumed to be dead, consistent 
with the Notion, that there is something in the particular 
Mode, pointed out to satisfy the Executrix of the Fact, 
entitling the residuary Legatee ? 

This may be compared to the Case put by Lord 
Coke (a), of a Condition to enfeolBf a particular Person, 
and instead of a Feoffment a Conveyance by Lease 
and Release executed: Lord Coke says, this in Law 
amounts to a Feoffment. The substantial Part i:., that 
the Party should have the Estate; and the Form is not 
essential. In liolle it is said, the Condition is per- 
“ formed; for the Effect is performed.” So the Sub¬ 
stance of this Condition is, that the Executrix shall 
within Seven Years have Demonstration, that this Le¬ 
gatee was living, and she had that Demonstration. In all 
Cases of this Nature, Conditions as to Marriage, Powers 
of Revocation, &c. if the real Intention has been sub¬ 
stantially performed, a Court of Equity does not insist 
on a rigid Adherence to particular Circumstances. It is 
evident, that the only Subject of this Testator’s Contempla¬ 
tion was the Uncertainty of his Son’s Life; and though in 
the latter Part of the Clause he appears to lose Sight of 
the particular Means by which he intended that his Exe¬ 
cutrix should be satisfied as to the Fact, the Reason, as¬ 
signed in the Introduction, over-rides the whole. In 
Pearsall v. Simpson {h) Words of apparent Condition 
were held not to have that Effect. In Broome v. Monk (c) 

(a) Co. Lit. Estate upon (b) 15 Ves. 29. 

Condition, 207* (<') 10 Ves, 597- See 618. 

your 
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ISIS. your Ijordship expresses yourself thus: " Where (here is 
Tulx * general Direction to lay out Money in Land, the 

9 . ** Testator takes it for granted Land can be procured. 

Houi.siTca. ** If a particular Estate is pointed out, he conceives a 
** Title can be made. Upon the Point, whether, that 
failing, it may be laid out in other Lands, after a Dif- 
** ference of Opinion between Lord Thurhw and Lord 
** Rosslyn it is established, that it may; that the parti- 
cular Estate pointed out is only the Mode directed for 
** executing the primary Intention for a Purchase.” 

This Claim is supported by various Analogies from 
the Civil Law; under which a Legacy, if the Legatee 
should become sui Juris by the Death of his Father, 
was considered due upon the Legatee’s becoming eman¬ 
cipated ; and Legacies to Daughters on Condition that 
they were emancipated, were due upon their becoming mi 
Juris by the Banishment or Death of their Father, or 
by other Means. Voet (a), treating upon the precise 
Performance of Conditions, alludes to these Cases. 

Another 

(a) 2 Voct ad Pandactas, Sed nec per sequiva^ens coof 
Lib. 28. T. 7* § 35. Sed ditioni parere jura reg;ularlter 
et amplius conditiones pie- permittunt. Qua ratione, 
rumque specifice, ac ex prec- si testator opus publicum 
scripto testatoris implendsQ in municipio per hacredem 
sunt, utcunque implementum fieri jusserit, eumque sub 
alteri utile non sit. Hinc h4c conditione instituerit, is 
cum testator Maivio fun- autem paratus sit pecuniam 
dum legasset sub conditione, dare reipublicse, ut ipsa 
si is decent dederit Callimac/to, faciat, audiendus non csl. 
cum quo non erat testa- £t qui honoratus est sub 
menti factio, conditioni Mae- conditione, si kesrecUi ve/ 
vius parere debet, et decern alteri decern dederit, cum 
dare, ut ad eum fundus is servus esset, ipsi servo, 
legatus pertineat, licet num- non domino ejus, dare debet, 
mos non faciat aceipientis. & vice vers^, domino dare 

jussus. 
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Another View of thi^ Case is, diat the Li^tee was 
prevented by the Act of God from making his Claim 

before 


jussus, si servo ejus dederit, 
conditionem dandi implevisse 
hand videtur. Quin imo 
si hseresj cui legatarius con* 
ditionis implendas caus4 de¬ 
cern dare jussus erat, decern 
ilia legatario accepto tulis- 
set, non videri eum con¬ 
dition! paruisse quasi, dederitt 
Julianua ait ; sed tamen, 
quasi per heeredem stet, quo 
minus parent, posse petere 
legatum. Eodemque ex 
fundamento nec per com- 
pensationem impleri posse 
dandi conditionem dictum 
in Tit. De Compensat. num. 
16 post. med. Si tamen 
conditio testamento inserta 
sese habeat tanquam me¬ 
dium & via ad finem ulterio- 
rem, etiam modo alio quam 
qui per testatorem expressus 
erat, implementum accipere 
potest, & relicta deberi. 
Unde si cui fideicommissum 
ita fiierit relictum, si morte 
patris sui Jurisfuerit eJTectus, 
& is emancipatione sui 
juris factus sit, aut patris 
sui deportatione, non videri 
defeciase conditionem & re- 
sponsum & rescriptum est: 
eo quod testator tali con- 
ditione non aliud intenderit, 
quam ut ipsi lilio, non autem 


patri jure patn potestatis 
relicta qussrantur. In liber- 
tate quoque legatk sub con- 
ditione dandi certam rem 
etiam rem aliam, aut eesti- 
mationem ejus, dari posse, 
jure singulari, hivore liber- 
tatis, a Justiniano consti- 
tutum est. 

The following authorities 
were also referred to: 

Dig. lab. 32. Tit. 1, lex. 

11 . § 11 . 

Si ciu ita hierit fideicom¬ 
missum relictum, si morte 
patris sui juris fiierit effec- 
tus, et emancipatione sui 
juris factus sit, non videri 
deficisse conditionem; sed 
& cum mors patri contingat, 
quasi extante conditione ad 
fideicommissum admittetur. 

Cod. Lib. 6 . Tit. 25, lex. 3. 

Si mater vos sub condi¬ 
tione emancipationis haeredes 
inatituit, & priusquam vo.* 
luntati defiinctce pareretur, 
sententiam deportatiohis pa¬ 
ter meruit, vel aliter de- 
functus est, morte ejus, vel 
alio modo patri4 potestate 
liberati, jus adeundes luere- 
ditatis cum suft caus& qua- 
sistis. 

Cod. Lib. 6, Tit. 46, lex. 
fin. 7. 


V, 
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before the Expiration of the Time; falling a stfdden 
Victim to the Yellow Fever. No Laches can be im¬ 
puted ; as there was no Reason for claiming at an earlier 
Period. 


Mr. Lovat, for the Defendant, the Executor, merely 
stated, that he admitted the Plaintiff’s Debt; but de¬ 
clined proceeding for it. 


Sir Samuel ItMniUyf and Mr. Johnsotiy for the De¬ 
fendant, the residuary Legatee. 

The first Objection is one of Form ; which makes it 
impossible to decide the Question in this Cause. This 
Dill must be dismissed, as being filed by a Person, who 
has no Interest to sustain the Suit; alledging, that he is 
a Creditor of a Legatee; and in that Character filing 
a Bill against the personal Representative of that Legatee, 
and the residuary Legatee of the original Testator. The 
Executor is not asked, whether he has Assets indepen¬ 
dent of this Legacy. The original Bill was filed, not 
on behalf of all the Creditors, but by this particular Cre¬ 
ditor in his individual Capacity, claiming under an As¬ 
signment of this Legacy: an Injunction, restraining a 
Transfer, w'as obtained; and a supplemental Bill, though 
not properly such, was afterwards filed in a different 
Character, as the Creditor suing on behalf of himself and 
all others. Waiving that Irregularity bow'ever, this is 
open to another Objection, established in Utterson v. 
Mair (a), Elmslie v. M*Aulay (6), and other Cases, 
^noticed in AUager v. Rowley (c),,that Collusion, or Insol¬ 
vency, or perhaps gross Negligence of the Executor, must 
^ be the Foundation of a Bill by a Creditor against a Per- 

(fl) 3 Ves. 95.4 Bro. C. C. (c) 6 Ves. 748. See Hur- 
270. roughs V. Elton, 11 f^ex. 2g. 

(0 3 JSro. C. C. 624. 
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Upon this Will the Intention is clear to impose on this 
Legatee, as a Condition precedent, the Necessity of ’Re¬ 
turning to England and in Person claiming the Legacy. 
The Testator uses Words of express Condition. Evi¬ 
dence may be read, though not of Declarations to explain 
the Will, of Facts, coming to his Knowledge afterwards ; 
and the Fact of his Knowledge, that his Son was living, is 
established by a Letter, proved as an Exhibit, received 
from him in Marche 1797; with Two Postscripts: one in 
Ticccmber, 1796: the other in January, 1797: yet with 
that Knowledge, that his Son was living, the Testator died 
without altering his Will. If it could be shewn, that his 
only Object was to ascertain that his Son was living, and 
this was the Mode adoptedj certainly upon the Authorities 
the Legacy would be due : but, as there was the farther 
Object, that he should return to England, and in Person 
claim this Legacy, that Object not being fulfilled, the 
Claim cannot be supported. Another Letter from the 
Son,in 1797, acknowledging the Receipt of the Intelli¬ 
gence of his Father’s Death, shews, that he did not intend 
to comply with the Condition ; meaning, that the Legacy 


son accountable to the Estate; which special Case must 
be established by Evidence, and cannot rest upon the 
mere Admission of the Representative. Your Lordship, 
citing (a) the Case of Beckley v. Dorrmgton, agrees with 
the Doctrine, stated by Lord Hardwieke. Here is no 
Evidence of Collusion : but the Bill states, and the Exe¬ 
cutor admits *at the Bar, merely that he has not thought 
proper to file a Bill. Is that the special Case required ? 
The Plaintiffhas not even proved himself a Creditor; but 
goes upon the Admission by the Executor of the Debt 
set up, T\venty-eight Years old. What an Opening to 
Fraud! 


(«) 6 Ves. 749. 


should 
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diouid go to his near Relation the residuary Legatee. 
That Letter speaks of this Passage in the Will; represents 
the Absurdity of supposing him dead, though he was in 
Hovlditgh. constant Correspondence with several Persons, to whom 
his Father might have applied for Information. At this 
Period, some Time after the Testator’s Death, the Le¬ 
gatee, fully apprised of the Condition, does not choose to 
claim the L^acy; and indicates no Intention of claiming 
it: hu personal Representative therefore cannot claim it 
either upon the Ground that the Condition should be dis¬ 
pensed with, or that the Legatee had Seven Years to 
make the Claim in; The Answer to such Claim is, that 
this was a Condition precedent; and nothing but Death in 
too short a Time to admit of returning to England could 
dispense with it. 


1256 
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Mr. Leachf in Reply. 

The Objection of Form, that Uiere is no Privity be¬ 
tween the original and supplemental Bills, (though this 
seems not supplemental, but an original Bill in the Na¬ 
ture of a supplemental Bill), is cured by the Admission of 
the Executor at the Bar; which is a sufficient Foundation 
for the Jurisdiction; as, unless Collusion can be shewn, 
all Persons, who could institute another Suit, would be 
bound by the Decree in this Suit: the Executor; and all, 
who could claim under him; all the other Creditors, who, 
with the Exception of Collusion, can claim only through 
the Executor. This is the Case of an Executor, who, 
having no Assets, declines trying this Question at his own 
Expence; which gives the Creditor the Right to try it; 
the Executor’s so declining, though his Motive may be ex- 
cuseable, having the Effect of Collusion. The substantial 
Inquiry is, will the Executor do Justice to the Estate: if 
not, whatever is the Motive, proper or improper, the Party 
interested must have the Right to prosecute the Claim. 

'The 
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The Testator states upon the Face of his Will his Rea¬ 
son for giving the Legacy in tliis Way, the Probability, 
that his Son was not living, and the Ground of that In¬ 
ference ; not having heard from him for a considerable 
Time. On account of that Uncertainty the Enjoyment 
of this Legacy by the Niece is suspended for Seven Years, 
but no longer. In the Cases from the Civil Law, which 
stand upon this Reason, that before Emancipation the Le¬ 
gacy would be a Gift to the Father, the Questioy was, 
whether iVie Testator set any Value upon the Meaus, or 
considered them only as Means of obtaining the End: 
which was to give the Legacy as soon as the Legatee was 
capable of enjoying Properly : but the Testator looked 
oTily to one Mode of requiring that Capacity, the Father’s 
Death, not the Sou’s Emancipation ; and the Reasoning 
of the Knglish Law is the same in the Case of a Condi¬ 
tion to enfeoff the Party convex ing by Lease and Release: 
the Jiitention is substantially performed by passing the Ins¬ 
tate: yet it may well be supposed, from the different Na¬ 
ture of those Modes of Conveyance, that a Value was set 
upon th(! Means. The Consequence stated, that this J^e 
gatec shall be presumed to be dead, is conclusive, that the 
End, not the Means, was the Testator’s Object; that he 
set no Value upoy^ the Means. On lliat Supposition lie 
W'ould have declared the Legacy forfeited: but to his mere 
Appearance in tlie Church no Importance could be at¬ 
tached with reference to the Testator’s Object. He 
might appear there without any Evidence personally to 
the Executor; and the Condition would be performed: 
but the Reason of such a Condition must be regarded; 
that a Possibility may be afforded to the Executor of 
obtaining clear Proof in this Country, that the Legatee 
was alive, and the Executor might be salisffed of that 
Fact by other Means, by Correspondence, for instance, 
with the Legatee, precluding all Doubt, and making the 
Medium of Proof pointed out unnecessary. The whfde, 
VoL. 1. S Object 


1813. 

T.ui,k 

V. 

H0U1.0ITCB. 



258 


CASES IN CHANCERY. 


1813. 

'-V-' 

Tulk 

V. 

Houlditcu. 


Object of the second Breach of this alternative Condition 
IS to secure satisfactory Means of proving that Factj 
which Fact is acknowledged by the Person, vho was to 
take in the Event of the Death of this Legatee, and, being 
in direct Correspondence with him, could have no Doubt 
of his Exis:ci:ce. 

The Lord Chancellor. 

r 

The formal Objections, taken to ibis Bill, well dcscivc 
Consideration; first, that the Suit is instituted upon an 
original Bill by a Person, stating himself to be the As¬ 
signee of this Legacy, and what is called a supplemental 
Bill by the same Person on behalf of himself and all other 
Creditors : secondly, a more material Objection, whether 
a Creditor can claim this Legacy upon the Ground, tliat it 
is necessary for the Satisfaction of his Debt; not making 
that out otherw^ise than by the parol Declaration of the 
Executor, not even asserting upon his Oath, that he has 
not Assets, but asserting that at the Bar, I conceive, 
that the Individual, who has the Property in her Hands, is 
entitled to insist, that the Creditor shall prove, that he is 
such; and the Admission of the Executor is not sufficient: 
on the contrary the?e would be a Rig^ to cross-examine 
that Proof. That however would 1 *d to the Proposi¬ 
tion, that the Court would give Liberty to examine: 
but upon the other Objection of perm it is necessary to 
examine this Record; and unless it is different from the 
Representation of the Defendant, I do not see an Answer 
to the Objection. 

'Ihese Objections of Form, which are too material to 
be overlooked, may make it unnecessary to decide, whe¬ 
ther this Legacy can be claimed; depending upon a Priii- ' 
ciple, that icquiies great. Attention. All the Cases from 
the Civil Law upon my Recollection of them lay down, 

that. 
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that, where tlie Condition prescribes the Meansj the End 
being obtained, the Means arc overlooked; and then, stat¬ 
ing the Cases of Emancipation that have been referred to 
by Mr. Boteler, they proceed to say, that this is in Favor 
of Liberty, or may be done upon Legacies ob pias 
Causas; and some of them make a Distinction even as to 
a Child in this Respect. 


Mr. Boteler said, the Passage as to its being in 
Favor of Liberty relates merely to the Emancipation of 
Slaves. 


Tfie Lord Chancellob. 

1 think this Legacy is not due under the Circum¬ 
stances. The Cases, cited from the Civil Law, are dis¬ 
tinguished ill this Respect. In those Cases, where the 
Legacy was considered due, the Means, by which the 
Parly appeared to be living, were not tliought to be essen¬ 
tial ; if the Fact was otherwise established, it was sulSi- 
cient: but there is in this Will Language plainly shewing, 
that the Testator did not mean the Legacy to be taken, 
unless the Fact, th^he Party was living was pointed out 
by the Means, by which the Testator acquired that De¬ 
monstration. 

The Consequence is, that the Bill must be dismissed 
without Costs. 


1813 . 

Tulk 

V. 

UOULDITCH. 


1813 , 
Jan. 13 . 
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Constriction 
of a Devise in 
Fee subject to 
and chargeable 
with Annuities, 
upon the Inten¬ 
tion, collected 
from the whole 
Will, a benefi¬ 
cial Devise, and 
not a Trust re¬ 
sulting to the 
Heir as to the 
Surplus beyond 
the Annuities. 






KINO DENISON. 

JP^KANCES Isaacson, by her Will, dated the ‘29lli oi 
March, 1750, beginning with a Direction, that all 
her just Debts shall be paid or satisfied, made the follow¬ 
ing'Disposition : I do hereby order and dispose of my 

“ Estates in the following Manner: I give, devise, and 
“ bequeath all that my Manor or reputed Manor of Fcn~ 
‘‘ ton, &c., and all other my real Estate whatsoever and 
wheresoever unto my Cousin Mary Altham, Wife of 
Eoget' Altham of Doctors Commons, Lmidon, Esq. 
and to my Cousin Arabella Isaacson, and their Heirs 
“ and Assigns for ever, subject nevertheless to and charge- 
“ able with the Payment of the following Annuities here¬ 
inafter mentioned ; that is to soy, to my Brother Wil¬ 
liam Isaacson the Annuity or yearly Sum of c£lO() 
“ given and devised to him by my Father’s Will and also 
“ a farther Annuity or yearly Sum of <£50 wliich 1 give 
“ him during his Life: to my Sister Sarah Isaacson the 
Annuity or yearly Sum of £60 given and devised to her 
by my said Father’s Will: also |(||farther Annuity or 
“ yearly Sum of .£’90, which J give her during her Life, 
for her sole separate and personal Use, c.\clusive of her 
“ Husband, who is to have no Power to receive, &c. the 
“ same, &c. And I do order that the Receipts of my said 
“ Sister alone whether covert or sole, &c. shall be good 
** and sufficient Discharges for the same;'’ and after her 
Decease the Testatrix gave the same Annuity of <£’150 to 
her Sister’s Sou Henry Creagh Isaacson for Life, and 
after his Decease to any other Child or Children of her 
Sister Sarah Isaacson living at the Death of the Testatrix 
and to the Sur\ivor of such Children during their respec¬ 
tive natural Lives, and if but one, then to such only Child 

for 
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fur Iiis or her Life. The Testatrix gave to her Aunt" 
Margaret Isaacson an Annuity of eflOO for lAfe, and 
after her Decease I give to my Brother Anihtmy Isaac-- 
“ son on his Life an Annuity of £150'* which after his De¬ 
cease was to be divided amongst his Children for their 
Lives; and after giving another Annuity of £^0 to her 
Cousin Catharine IsoMCson she thus proceeds: 


181 .S. ' 
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All which Annuities I will and direct shall be, paid 
quarterly, 8cc. and I do hereby charge my real Estate 
** with the Payment thereof.'” 

The Testatrix gave her personal Estate (with a slight 
Exception) to Roger Altham, Edrmind Byroh^ and Giles 
Alcocle, their Executors and Administrators, “ subject to 
“ and chargeable v\ith the Payment of my just Debts and 
‘‘ the Legacies hereinafter mentionedamong which were 
Legacies to her Brothe]^ Anthony and William Isaacson: 
to her Cousin Mary Altham a Legacy of .Pi00: to 
her Cousin Arahella Isaacson pSOO, and to Roger Al- 
ihanii Edmund Byron^ and Giles Alcoch <£l200 a-picce« 
I'^Iie Testatrix then declared, that ‘he Annuity of Pi50, 
given to her Brother William Isaacson for his Life, 
should after his L^ih go to his Children, and after their 
Deaths One Moiety of it to her Sister Sa7'ah Isaacson, 
and after her Death to her Children, living at the Decease 
of the Testatrix. Tlie Will then proceeded thus; 

“ And as to the other Moiety of the same Annuity, to- 
** gellier with the surplus Profits of my said real Estate 
to be computed from the Time of my Decease, I give 
** to my Brother Anthony Isaacson for his l^ife and after 
“ his Death to such of his Children as shall be living at 
the Time of my Death and to the Survivors and Sur- 
“ vivor of them during their respective natural Lives; and 
** my farther Will is, that after the several Deceases of my 

S3 “ said 
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Kino ** & 150 ^d the £115 as aforesaid given to her, and them, 

V, shall go to my said Brother Anthony for Life, if he 

Denison. “ shall be then living, and if he be dead, then to such of 

** his Children and the Survivor and Survivors of them 
that shall be living at iny Death; and in case of his and 
** their Deaths first happening then hay Will is that the 
'' whole Rents and Profits of my said real Estate shall go 
and be paid to my said Sister Sarah Isaacson during her 
** Life, if she shall be then living, and if she shall be dead, 

“ then to be paid to such of the surviving Child or Chil- 

dreii of my said Brother and Sister that shall be living 
“ at the Time of my Decease for his, her, or their natural 
Life or Lives only/’ The Testatrix appointed Roger 
Altham, Edmund Byron^ and Giles Alcockf Executors. 

By a Codicil, dated the 12th of April, 1752, the Testa¬ 
trix gave a few Legacies; declar^, that she did thereby 
charge and subject her real and personal Estate with the 
Payment thereof; adding, but it is my Desire that ni} 
personal Estate shall be first applied in ease and Ex' 
“ oneration thereof and of the other pecuniary Legacies in 
my Will mentioned wherewith I have charged my per- 
" sonal Estate with the Payment in Manner therein ex- 
** pressed/’ 

The Testatrix died in 17 >'> 2 , leaving Anthmiy Isaac¬ 
son, her eldest Brother, and Heir at Law, surviving. All 
the Persons, to whom Annuities were given, being dead, 
the Heirs at Law of the Testatrix claimed her real Es¬ 
tates on the Ground, that they were devised to Mary Al- 
iliam and Arabella Isaacson for particular Trusts only; 
which being satisfied, the Heir was entitled by w'ay of re¬ 
sulting Trust. For the Purpose of trying this Question, 
an Ejectment was brought by the Devisees against the 
Heirs, and a Verdict was given for the Devisees, subject 

to 
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to the Opinion of the Court of King's Bench, The/Gase 
was argued on the 13th of November, 1812 ; when the 
tinanitnous Judgment of the Court was, that the De¬ 
visees were entitled to recover, and the Verdict ought to 
stand. 
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The Bill was then filed by the Heirs at Law; praying 
a Declaration, that they were entitled to the whole bene¬ 
ficial Interest in the Estate devised to the Defendant 
Arabella Denisorif formerly Isaacson^ and Mai'y AU 
tham ; a Conveyance of the legal Estate, and an Injunc¬ 
tion. 


The Defendant^m66'Z/a Denison by her Answer stated, 
that she was at the Time of the Decease of the Testatrix 
an Infant of the Age of Seventeen Years, The other 
Defendants demurred to the Bill for Want of Equity. 
Upon this Demurrer «nd a Motion for an Injunction, the 
Cause came on. 

Sir Samuel Romilly^ Mr. Hargrave^ and Mr. Benyon, 
for the Plaintiffs, the Heirs at Law. 

In order to coftstitute a Devisee a Trustee, it is not in¬ 
dispensably necessary, that the Words “ in Trust” should 
be employed: if the Intention appears, that the Devisee 
shall be a Trustee, that is sufficient according to the Doc¬ 
trine of Lord Hardwiche in the important Case of Hill v. 
The Bishop of London (a); and that Intention is manifest 
upon the wh.ole Frame of this Will. The Terms “ sub- 
ject to and chargeable with” are synonymous with “ in 
“ Trust.” Upon what Principle can it be inferred, that a 
beneficial Interest w'as intended to he given to these De- 


(ffl) 1 Atk, CIS. 
S 4 
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visees ? Tliere was no Possibility, that they could derive 
any Advantage from it for a great Number of Years : pro* 
bably they would not survive the Trusts expressly created; 
and whose Descendants w'ould be entitled depended on 
Accident; since, w'hcther the Devisees took in Trust or 
benehciaily, they w-ere Joint-tenants. It is not immate¬ 
rial, that the Purposes, for which they were appointed, 
necessarily required, that they should have the legal Estate 
vested in them. The Testatrix, having the same Intention 
with respect to her personal, and her real, Estate, gave 
Legacies to these Devisees: could she then mean to give 
them the beneficial Interest in her real Estate ? No Pas¬ 
sage of the Will indicates that Intention; and the clear 
Principle of Law is, that an Heir shall not be disinherited 
without express Words or necessary Implication (a). If 
this (’ase had arisen upon a Deed, for Instance a FcolT- 
ment, without Consideration, to J. and his Heirs, to the 
Use of }j. for Life, with Keniaindcr to the Use of C. in 
Tail, the Deed stopping shojt with that Limitation, there 
would be a resulting Use for the Heir, carrying tlie legal 
Fee (6). A Will however, importing Bounty, the Pn- 
sumption is, that a beneficial Interest was intended: the 
Heir is therefore required to shew', that, though not in 
Words, yet in Effect, this is a Trust: substantially a De¬ 
vise in Fee in Trust for particuls^ Purposes, not exhaust¬ 
ing the whole beneficial Interest. Tne Devise is followed 
by several Annuities, which are so many Provisions for 
Life, for her Brothers and Sister; indicating at lea^t no 
Hostility towards them. In the Bequest of the personal 
Estate, where the same Terms are used as in the disposing 
of the real Estate, “ subject to and djargeable with,’’ did 
she intend to make the Executors, having equal Legacies, 

(rt) See Boutell y. Mohun, got y. Penrice, ibid. 

Free. Ch. 381. Sympson v. (5) Co. Lit. 23, a. 271,6. 
Hornsby, ibid. 439; andP^- 


Trustees 
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Trustees for the next of Kin ? If that must be the Con. 
stniction, why should not the same Language, applied to 
the real Estates, accompanied too, by Legacies to the De» 
visecs, have the same Effect, creating a resulting Trust for 
the Heir at Law ? The Devise of the surplus Profits’* 
of the real Estate to her Brother and Heir at Law shews, 
that the Testatrix, giving her real Estate to her Two 
Cousins, charged with the Annuities, had a farther Pur¬ 
pose. This, if not a legal Estate, is at least another express 
Trust. The Devise, indeed, is so surrounded, so fmpli- 
cated and blended with Trusts, that the direct Use of that 
Term could not more strongly mark the Character of the 
Devisees. By such a Series of Trusts the subsequent 
Interest, w'hoever has it, is postponed to a very remote 
Period. The Conclusion upon the whole is, that she 
never meant to give the Residue to the Devisees; that 
making a partial Disposition she bad no farther Object; 
and the Consequence of Law is, that the Residue of the 
beneficial Estate not exhausted results to the Heir. 


The Doctrine, that where there is a Devise upon Trust 
for particular Purposes, which do not exhaust the whole 
beneficial Interest, the Surplus shall be a resulting Trust 
for the Heir at Law, is to be found in numerous Cases: 
HiU V. The Bishop of London {a), Hill v. Cocks (//), 
Stamjield v. Habergham (c), Lloyd v. SpUlet (d), David¬ 
son V. Foley (<?), Packington v. Wych {,/’), and the 
Cases collected in Mr. Sanders*^ Notes (^) to Hill 

V. The 


(fl) 1 Atk. 618. 

(6) Ante, page 173. 

(c) 10 Fm. 275. 280. 

(d) 2 Ath. 280. 

{e) 2 Bro. C. C. 203. 

{f) Cited by Mr. Har¬ 
grave ixom C. B. Ward's MS. 


The Case afterwards went to 
the House of Lords. See 
Wych, Appell. and Packing- 
ton, Respond. 1 Bro. P, C. 
372. 

(g) The Cases collected 
by Mr. Sanders as Instances 
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V. Bi^p of Jjondm, In Padcingtm v. W^h a 
Term was created for Fourteen Years to pay Debts; and 
the Surplus was held a resulting Trust for die Heir. In a 
doubtful Case the Decision ought to be in Favor of the 
Heir: whose Right the Law favors. When a Person is 
once appointed Trustee, expressly or by Implication, there 
must be the most unequivocal Declaration to make him 
take beneficially. In Hartm v. Harton (a) a Devise to 
Trustees and their Heirs upon Trust to permit a Ftme 
Cofoert to receive the Rents during her Life for her sole 
and separate Use, with Remainders to her first and other 
Sons, &c. vested the legal Estate in the Trustees. The 
PlaintiiF^s Construction, that this is a Trust to a certain 
Extent only, all beyond that resulting to tlie Heir, ren¬ 
ders the Will simple and consistent. The Terms “Surplus 


of the Rule, are, Ran¬ 

dall V. Bmkey, 2 Vern, 425. 
Prec. Ch. 162. S. C.— Cit^ 
of London v. Gamay, 2 Vern. 
57 \ .-—Hobart v. Suffolk, 2 
Vern. 644. —Bristol v. Hun- 
gerjord, 2 Vern. 645.— Star- 
key V. Brooks, 1 P. Wms. 390. 
—Cruse V. Barley, 3 P. Wms. 
20, —StmehoHse v. Eselyn, 
.3 P. Wms. 2.52. —Higby v. 
Legard, 3 Cojt's P. Wm. 
22, —Gravenor v. Hallum, 
Amb‘ 643.’^Arnold v. Chap¬ 
man, 1 Ves. 108.— Ack- 
royd V. Smithson, 1 Bro. Ch. 
Ca. 50.3. —Leslie v. Devon¬ 
shire, 2 Bro. Ch. Ca. 188.— 
Robinson v. Taylor, ibid. 
—^Hutcheson v. Hammomd, 3 
Bro. Clr. Rep. 128.*— 


v. Letuis,^ 3 Bro. Ch. Rep. 
. 3 , 55 .— Sherrard v. Lord Har- 
borough, Amh. 165.— Robin¬ 
son V. Taylor, 1 Ves. jun. 
44. As Instances of the Eo’- 
ceptiona, Mr. Sanders cites 
Coningham v. Mellish, Prec. 
Ch. .31 .—Rogers v. Rogers, 
3 P. ff'nis. 193 ,—Mallabar \. 
Mallahar, Cas. temp. Talhoi, 
78. —Duroiir v. Moiteuit, 1 
Ves. 320. —Cook v. Duckcn- 
field, 2 Atk. 562.—Wright 
V. Row, 1 Bro. C. C. 61.— 
Popham V. Lady Aylesbury, 
Amb. 68.—See Wright v. 
Wright, 16 Ves. 188, and the 
References in the Note {a), 
190, to other late Cases. 

(«) 7 T. R. 652. 

“ Profits/* 
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" Profits/^ cannot mean the Estate itself. Who then was 
to repair, to pay the Taxes, and the Annuities, but the 
Devisees, as Trustees ? The Observation has been fre¬ 
quently made, that there is no Magic in Words, when the 
Intention is clear. The Word Cousin,” by which she 
denominates the Two Devisees, cannot be considered 
material, since she uses the Terms “ Brotfier,” “ Sister,” 
or some other Term of Relationship, when she speaks of 
the Annuitants, and most of the Legatees. 

Mr. Leach, Mr. Dell, and Mr. Dowdeswell, for the 
Defendants. 

Admitting, that under a Devise for particular Purposes 
this Court will presume, that those Purposes linnt the 
Devise, and, when they are satisfied, the Heir shall take, 
that Rule is liable t^ Exception, if a contrary Intention is 
to be collected from the whole Will. Thus, if the Testa¬ 
tor has expressed a particular Affection for the Devisee, 
the general Rule has not prevailed against the Inference 
of Benefit to the Devisee: but it is contended, that where 
there is, as in this Case, from the generality of the 
Devise a partial Exception in the Shape of an equitable 
Interest, that Inference of Benefit, intended by the general 
Devise, is not to be collected. Can it be maintained, that 
a Devise to A, in Trust to sell to pay Debts is the same 
as a Devise to A* subject to and chargeable with Debts ? 
The Proposition goes to that Extent. The Effect of Le¬ 
gacies to Executors, making them Trustees f<)r||ie next of 
Kin, by Analogy to which this Construction is supported, 
is the Consequence of Law, not the Result of Intention, 
but generally cuunteracting it. That Rule, however, can¬ 
not apply, where there is an express Gift of the Surplus 
, to them ; and the Propriety of the Rule, and the Reason, 
upon which it is founded, that a Man cannot take both a 
Part and the Whole, have been much questioned; and Cir¬ 
cumstances 
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cumstances much slighter than those of this Case have 
prevailed against it. Harton v. HarUm was a Devise ex¬ 
pressly upon Trust; aud the Trust, if it had not been for 
a Feme Covert, would have been a Use executed by the 
Statute. The Terms of this Devise, “ subject to and 
chargeable with” these Annuities, import a legal Rent-> 
charge ; and the Inference of Trust from tlie Situation of 
One of several Annuitants being a married Woman, is re¬ 
pelled by the independent Character of the others The 
Objection from the Remoteness of the Period, at wiiicli 
the Benefit of this Devise is to come into Possession, is 
removed by the Fact, that all the Lives, during which it 
was suspended, were in Existence at the Decease of the 
Testatrix; and therefore, according to the usual Expres¬ 
sion, all the Candles were burning at the same Time. If, 
however, she contemplated an Interest beyond the Lives 
of those Persons, w'hy could she not devise it, rather than 
permit it to descend to her Heir? The Joint-tenancy is 
accounted for by the Remoteness of tlte Benefit, w hich 
was to fall to the Survivor, according to the Event. The 
Inference of Benefit intended arises fairly from the Use 
of the Word “ Cousin,” indicating Affection, and an in¬ 
tention of Benefit beyond the particular Purposes: a Rea¬ 
son, which prevailed in Coningham v. Mellish (a), and 
BOffers V. Rogers {b ); and in Hobart v. The Countess (yf 
Suffolk (c) the same Effect w'as prevented by the Circum¬ 
stance, that One only of the Devisees was a Cousin. A 
material Distinction of this Case is, that it is a Devise of 
the entire Estate, and the Annuities are only partial Ex¬ 
ceptions; and though in Deeds the Want of Considera¬ 
tion has been held to create a resulting Use for the 
Grantor, upon Wills a different Construction prevails : a 
Devise, being primd Jade a Bounty, requires no Con- 


fa) Prec. Ch. 31. * temp. Talbot, 268. S. C. 

(b) 3 P. Wms, 193. Ca, (c) 2 Fern, 644. 

sidcratioii. 
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sideration. The Infancy of the Devisees, not only at the 
Time of making the Will, but arthe Death of the Testa- 
trixj though considered unimportant, is a strong Indica- 
tion, that the Testatrix meant to give them the beneficial 
Interest; not to make them Trustees ; corresponding with 
the general Doctrine of this Court: Taylor v. Taylor (a), 
Mumma v. Mumma (d), Lamplciffh v. Lampleigh (c), 
and Blinkhom v. Feast (d). This Question has been 
decided upon the Merits by a Court of competent 
Jurisdiction, no express Trust “ to receive and pay,’' “ to 
permit or sutFer,’* &c. Terms, which in most Cases vest 
the legal Estate : nor is it “ to repair,” or “ pay Taxes," 
as in Shaplcmd v. Smith (e). There is nothing which re¬ 
quires the Interposition of Trustees ; and the Heir is 
clearly disinherited by Words importing Bounty. In 
mil V, The Bishop of London, Lord Hardwiche 
states, that each Case must depend upon its peculiar 
Circumstances; an Opinion, in which the Master of 
the Rolls coincides in Walton v. Walton (/'), observ¬ 
ing, that it is not universally true, that the Expression 
of a Purpose, for which even a Devise of Land is made, 
limits the Devise to the Purpose, so expressed! The 
Case of North v, Crompton (g) bears a striking Resem¬ 
blance to this: the Heir in each Case taking an Inte¬ 
rest ; the Devisees having nothing, unless the Devise was 
beneficial. Philips v. Helc (A), Docksey v. Doeksey (i), 
Kennett v. Lord Beauclerk (k), and Jackson v. Hur~ 
lock (/). As to the abrupt Manner, in which the Testa- 
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(a) 1 Aik, 386. 

(A) 2 Vern, l9 j and see 
Mr. Raithbysi Note. 

(c) 1 P. Wms. il2; and 
see Mr. Cox’s Note. 

{d) 2 Vcs. 27. See 30. 

(c) I Bro. C. C, 7!>. 


f 

(/) 14 Ves. 318. See 3«2. 
ig) 1 Ch. Ca. 196. Sec 
2 Vem. 253. 

(A) 1 Rep. Ch. 190. 

(i) 3 Bro, P. C. 39. 

(A) 3 Bos. & Pull. 175. 

(/) 6 Amh. 487. 
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tiix stops after the several Annuities for Life, it was unne¬ 
cessary, after having devised the Fee, to repeat it. 

Sir Samuel RomiU^, in Reply. 

The Autliority of North v Crompton has been im¬ 
peached by many subsequent Decisions (1); and no Doubt 
remains at this Day, that a Legacy to the Heir at Law, 
or the next of Kin, will not preclude their Claim of the 
Surplus undisposed of. Randall v. Bookey (o) is a di¬ 
rect Authority against North v. Crompton, and in Favor 
of the resulting Trust. The only Question here is, whe¬ 
ther a Trust being evidently intended upon the whole 
Will, an express Declaration of Trust is indispensable ? 
In Ili/i V. The Bishop of London, which states distinctly 
the Rules, that must govern this Case, the Exordium indi¬ 
cates an Intention to dispose of every Thing : the Tes¬ 
tator's Mother-in-Law was the great Object of his Bounty; 
and it is not easy to account for Lord Hardfoicke'a 
Doubt upon the Construction, w'hich he finally adopted. 
Here js an express Declaration, that the Receipt of a 
married Woman shall be a Discharge: to whom but the 
Devisees as Trustees? A Decision in Favor of the De¬ 
visees must suppose, that the Testatrix intended to give a 
partial Interest to her Brother and Sister, her nearest 
Relations, and that afterw'ards the whole Estate should 
go to Strangers, or very distant Relations, then unborn. 
Can any Disposition be imagined more improbable or 
capricious than such a Preference of the Descendants 
ot her Cousins to the Exclusion of the Descendants of 
her own Brothers and Sister ? The Case of Coningham 
V, Mellish did not turn upon the Word ** Cousin,” only. 
T he Devisee was as near of Kin as the Heir to the Tes¬ 
la) 2 Tern. V2j. Tree. Cli. 162. S. C. 

(I) It is questionetl by Kclld, 1 Ball & Beat. 543. 
Lord Manners, in Kellet v. 
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tator ;• and was appointed Executor; but, as the Debts 
exhausted the; personal Property, he would have taken 
nothing, either as Ex^utor or Devisee, if the Surplus 
of the Land had been held a resulting Trust for the Heir. 
The Case of IRogers v, Rogers, which is better reported 
in Forester (a), though the Devisee was described as 
his dearly beloved Wife, proceeded upon the Declaration, 
that she was ** sole Heiress and Executrix of all his Lands 
“ and real and personal Estate to sell and dispose thereof 
** at her Pleasure.*' The Objections from the Infancy 
of one of these Devisees, and the Coveiture of the other, 
the Improbability, that such Persons were intended to be 
mere Trustees, is answered by the Distance, to which the 
Trusts were likely to extend, and the Circumstance, that 
the married Woman was the Wife of a professional Man, 
competent to advise her in the Discharge of her Duty, as 
a Trustee. The Case of Mumma v. Mumma is not 
satisfactory. If Infants can be Trustees for Payment of 
Debts, why not for other Purposes ? In Rlinkhom v. 
Feast (b) Lord HardwieJee relied upon Infancy only as 
one of several Circumstances. The Rule, that an Exe> 
cutor, having a Legacy, is a Trustee of the Surplus for 
the next of Kin, depends not upon a legal Inference, 
but on the presumed Intention : the Law giving the Sur¬ 
plus to the Executor. 
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If the Devise of an Estate charged with Debts u'ill 
carry the whole Fee, subject to the Charge, the Question 
is, under all the Circumstances, whether, this being a 
Devise of the whole Fee upon certain Trusts, which do 
not exhaust the whole beneficial Interest, the Heir is not 
entitled to that, which remains, as a resulting Trust. 

The Lord Chancellor. 

The Decision of the Court of King^s Bench I consider 
(a) For, 2G8. {h) 2 Ves, 27. 

as 
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latter limited 
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cular Purpose; 
and therefore 
die Interest nut 
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u having determined this, and this only; that the Testa- 
trix does not give to her Heir at Law, or leave in him, 
after all the particular Estates dflermined, a legal Estate, 
upon which an Ejectment could be maintained; and the 
Court, if they entered into the Consideration, whether the 
Two first Devisees did, or did not, take the beneficial 
Interest, as well as the legal Estate of Inheritance, sub¬ 
ject to the particular Estates, either legal or equitable, 
given to other persons, could not take that View of it, 
except to euable them to determine, whether the Testa¬ 
trix intended to sever the legal and beneficial Interests; 
with the View to determine farther, whether the legal In¬ 
terest was, or was not, in the Devisees. Their Opinion, 
1 bflieve, was, that both the legal and equitable Interests 
were in the Devisees; and that is to be estimated as an 
Opinion, expressed only with a View to the Determina¬ 
tion of another Question, 

The Principles, applicable to this Case, are very well 
settled. I adopt those expressed in Ifill v. TAe Bishop 
of London (a), as affording the Grounds, upon which 
Lord Hardwicke proceeded: but 1 will here point out 
the nicety of Distinction, as it appears to me, upon which 
this'Ccurt has gone. If I give to A. and his Heirs 
all my real Estate, charged with my Debts, that is a 
Devise to hint for a particular Purpose, but not for that 
Purpose only. If the Devise is upon Trust to pay my 
Debts, that is a Devise for a particular Purpose, and 
nothing more; and the Effect of those Two Modes ad¬ 
mits just this Difference. The former is a Devise of an 
Estate of Inheritance for the Purpose of giving the De¬ 
visee the beneficial Interest, subject to a particular Pur¬ 
pose : the latter is aDevbe for a particular Purpose; with 

(a) 1 Atk. 618 (1). 

(1) Winwright v. BendloiveSt ^Vem, 718. 
exhausted a resulting Trust for the Heir. 


no 
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no laiention to give him any beuellcial Interest Whenre 
therefore ^e M’hoie legal Interest is given for the Purpose 
of satisfying Trusts expressed, and those Trusts do not 
Iq their Execution exhaust the whole, so much of the 
beneficial Interest as is not exhausted belongs 'to the 
Hmr; but, where the whole legal Interest is given fur a 
particular Purpose, with an Intention to give to the De¬ 
visee of the legal Estate the beneficial Interest, if the 
whole* is not exhausted by that particular Purpos^ the 
Surplus goes to the Devisee; as it is intended to be given 
to him. 

This is the Meaning of the several Passages in HIU v. 
The Bishop of London (a), and other Cases, before Lord 
Hardwicke ; who marks the Distinction, that the 'Vord 
** Trust,” was not made Use of. That is a Circumstance, 
to be attended to; but nothing more ; and, if the whole 
Frame of the Will creates a Trust, for the particular 
Purpose of satisfying which the Estate is devised, the 
Law is the same, though the W ord Trust” is not used; 
but then the whole Will must create a Trust, for the 
particular Purpose of satisfying which the Estate is de¬ 
vised. 

Admitting these Principles to be, as they ere demon¬ 
strated to be by all subsequent Authorities, the Question 
is, what is to be the Determination upon this particular 
Will; taking into Consideration the whole of its Contents f 
Are the Lands devised for the mere Purpose of dis¬ 
charging particular Trusts : or is an Intentiou expressed, 
that the beneficial Interest should be taken with reference 
to that Part of the legal Estate, not given u]*on particular 
Trusts ? 


(a) 1 |SI8. 
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KlliTG 

V. 

Denison. 

Devise after a 
Direction^ that 
all the Debts 
shall be paid, 
amounts to a 
Charge. 


This Will, made Sixty-three Years ago, begins with a 
Direction, that all the Testatrix's just Debts shall be paid 
or satisfied ; that is, in other Words, exactly the same as 
if she had given all her real Estate subject to and 
chargeable with her Debts; and the Meaning of that 
would be, not to devise for the Purpose of paying the 
Debts, but to give the Estate with a Charge upon it of 
the Amount of the Debts. 1 do not say, there may not 
be context in a Will, that would give another Construc¬ 
tion ^lo the Words “ subject and chargeable and the 
Question is, whether those Words in a subsequent Pas¬ 
sage have the ordinary Meaning; or whether upon the 
whole Context the Court is forced to say, they are not 
used in their ordinary Sense, but that the Estate was given 
for the particular Purpose of enabling the Person, taking 
the legal Estate, to make those Payments f 


The Testatrix, having thus charged her Debts, and only 
her Debts, by Implication upon the Person, taking tlie 
real Estate, disposes of her personal Estate in the follow¬ 
ing Manner. I collect from tlie Will, that she had a 
Brother, William : another Brother Anthony, her Heir at 
Law, a Sister Sarah, and an Aunt, to wiioin she gives 
an Annuity; and I point this out to sliew, what was the 
State of her Family at the Time of making her Will: 
they were the principal Objects of her Bounty, iiide- 
peiideut of the Devisees of her ie.il Estate. The Cir¬ 
cumstance, that she gives the Character of Cousin to the 
Devisees, is only one Circumstance, from which an In¬ 
ference is to be drawn, more or less, as to the Intention, 
according to the other Context; and, as in the Case of 
Cofungkant v. Mtllish (aj that was held a Circumstance 
to be attenefed to, with reference to this also, that the 
Heir at Law was in the same Degree of Relation, so 


(fl) Pre. Ch. 31, 


here 
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here there is not one Pelrson, to whom the Testatrix gives 
any Thing, not a single Legatee, whose Relation to her 
she docs not describe ; and this Word Cousin” is ap¬ 
plied in a Will, in which other Persons, standing in a 
nearer Degree of Relation to the Testatrix, viz. Brothers 
and a Sister, are mentioned. 

The Intention certainly appears singular to give the 
Character of Trustee, and that merely, to Two young 
Ladies; the one a married Woman, the other an Infant, 
of the Age of Fifteen or Seventeen Years: Two Persons, 
under Circumstances so little adapted to such an Office: 
but with reference to that what was intimated by Mr. 
Hargrave must be taken into Consideration; that, if 
there is any Trust in this Will, the Testatrix has made 
them 7'rustees; and upon the Passage, cited from Lord 
llardwicKe's Judgment (a), the same Observation had oc¬ 
curred to me; that though the Appointment of an Infant 
as Trustee is very singular, it was actually made. The Ob¬ 
servation therefore, applied to this Part of the Will, does 
not deny, that these Circumstances are to be attended to : 
but, if upon the whole Context these Persons are Trus¬ 
tees, I am not to say, they cannot be so, on the Ground, 
that one i^ a married Woman, and the other an Infant 
Another singular Circumstance is, that one of them is the 
W^fe of one of the- Executors; and the Testatrix has 
vested the Trust of the personal Estate, not in her, or the 
Infant, but in Three Gentlemen particularly named* Her 
Preference of these Persons, giving to her Brothers, her 
Sister, and their Children, including her Htir, through a 
double Generation these Interests expressly for Life, all 
these Singularities are answered b)- the Facl,.that she has 
made this Disposition. 


(a) 2 Fts. SO. 
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Stopping at tliis Part of the Will, where the Testatrix 
has devised all her real Estates whatsoever to these Two 
Persons and their Heirs, subject to and chargeable with 
the Annuities after mentioned, it is impossible to say, this 
is within,those Cases, laying down the Principles I have 
stated, a Devise for the particular Purpose of paying the 
Annuities. It is a Devise in Law for the Purpose of 
giving the Estate; but with an ulterior Purpose, that the 
Devisees should take subject to the Annuities; and in a 
Sense it would have been a Gift upon a Trust. There is 
a great Diflference here between a Devise upon Trust and 
a Devise subject to a Charge: but the Object is effected 
much in the same Way; compeliiug the Party to make 
good the Charge, or Trust, by very similar Operations, as 
applied in this Court. 

tM.r 

The Question, how far these Annuities, as they are 
created legal Annuities, are equitable, or any of thenvi 
must be determined upon the same Principle as applied' 
to all, except one, given to the separate Use of a mar¬ 
ried Woman: but, suppose the Expression to be, “ sub- 
“ jeetto the Annuities after mentioned, in which f mean, 

that none of the Annuitants shall have a legal Inte- 
“ restor, ** that all should have a legal Interest, except 
** one; and that one shall have an equitable Interest.” 
That surely would not create a Trust within those Deci¬ 
sions, that an Estate, given so subject and chargeable, is 
to be considered, as given for a particular Purpose: but it 
would be for the Purpose of giving the Estate subject to 
Annuities; of which, if legal, Payment is to be enforced 
in one Way; and, if equitable, in another. 

With regard to the Annuity for the separate Use of die 
married WonBan, it is not necessary to determine the 
Effect of the Case (a) before Lord JSCen^onf considering 

(a) Uartan v. Hartatit 7 Term Rep. 652, 


the 
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^ 1 
the legal Estate, the whole l^al Fee, as being in the Trus¬ 
tees, and no Estate in the first and other Sons; and not 
as it was to support merely the first Devise to the sepa¬ 
rate Use of the married Woman first mentioned, but as 
there w^ other Devises to the separate Use of others in 
subsequent Limitations, where there was no Devise of the 
Estate itself: my Opinion with Reference to that being, 
that, if 1 am right, 1 am right taking it as an equitable 
Annuity; and, if wrong, I am wrong, whether it is an 
equitable Annuity, or not. 


1813. 

Rins 

V. 

Denison. 


If this is so as to the real Estate, the Argument is, I ad¬ 
mit, extremely fair as to the personal. The Testatrix, 
giving a great Variety of Legacies, always mentions the 
Relation of die Legatee, and, among others, having given 
to these Three Gentlemen her personal Estate subject to 
the Legacies, she gives to each of them £t00, 'Ht is 
said, that, being Trustees of the personal Estate given 
to them subject to and chargeable with the Legacies, 
they ought to be considered as Trustees of the real 
Estate; and the Words subject and chargeable,’' in the 
former Part of the Will, are to be construed by the same 
Exposition as in the subsequent Passage, where those 
Words are used. It was contended on die other Hand, 
that they aie not Trustees of the personal Estate; 
and there is in the several Cases a strong Doubt 
upon it. 


The Ground, upon which an Executor, with a Legacy, Executor with 
or Executors having equal Legacies, are Trustees of the ^ Legacy, or 
Residue, is, that you shall not intend, that a Person, Executors hav- 
having a Part given to him, is to take the Whole (a), ing equal xie- 


(a) See the last Case on San/ord, I 7 Ves. 435, and £®*^^®** Trus- 

that Subject, Langham v. the References. teesfor the next 

of Kin of the 

Residue undisposed of; as, having Part given, they cannot be intended 
to take the Whole. 


T3 


That 
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Th^it h the settled Law; dud it would be vaiii and im¬ 
proper now to question the Propriety of such a Deter¬ 
mination: but the Principle, upon which .this Doctrine 
has been introduced, that an Executor having a Legacy, 
is a Trustee, has given so little Satisfaction, that Case 
upon Case has occuired, paring down the Application of 
that Doctrine; until it is not easy to say, Upon what Foun¬ 
dation it stands ; and this is as good a Reason against the 
Argujn^nt from equal Legacies, that they shall be Trus¬ 
tees, as most of the Reasons on the other Side, that the 
Object might be to give them a Right to come in with the 
others; to insure them something in Case of a Deficiency 
to answer all. 


The Court however has not said so ; and I will consi¬ 
der this Case upon the Assumption, that these Persons 
were Trustees of the Residue of the personal Estate: but 
does it follow", that the Words “ subject and chargeable,” 
are to have the same Construction in both Parts of the 
Will ? That is not a Consequence. I cannot infer from 
the Construction, which the Testatrix, giving these Lega¬ 
cies, has put upou ihose W ords, so much as to deny them 
as to the real Estate their ordinary Construction, if there 
are no Expressions applying to the Devise of the real 
Estate, equivalent in their Effect to pare down the ordi¬ 
nary Meaning of those W^ords; and the Construction must 
be the same, as if she had said expressly, that the personal 
Estate was to be subject to and chargeable with the Lega¬ 
cies i that she did not mean her Executors to take; but 
that as to the personal Estate they were to be Trustees; 
making no such Declai ation as to the real Estate. 


Presumption Taking Notice of that Class of Cases, that it is difficult 

gainst intend ^ consider an Infant as intended to be a Trustee, and 

mg an Infant to an Heir, taking a Benefit by the Will, 

be a Trustee. 

No resulting Trust for an Heir, taking a Benefit by the Will 3 but 
subject to Circumstances. 

cannot 
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caniiot have a resulting Trust, I agree, alt these Cases de¬ 
pend on their particular Circumstances; which are to be 
attended to; but not to have too much Weight. The 
Ground of my Judgment is this: If this is a Devise for a 
particular Purpose only, and the Application does not ex¬ 
haust the Whole, there is a Trust for the Heir, and whe¬ 
ther the I'estatrix has said so, or not: the Heir standing 
in this Situation; that he is entitled to what is not in Law 
or Equity given to another. On the other Hand, thi^being 
a Devise of the real Estate, subject to and chargeable with 
the Annuities, and the Interest for Life in the Rents and 
Profits ini AtUhmy and Sarak Isaacson and their Child 
and Children, and taking it to be a Devise, not for those 
particular Purposes only, but of thf beneficial Interest, 
subject to a Devise, legal or equitable, with reference to 
those Annuities, this is not a Case of resulting Trust for 
the Heir; and upon the whole the Testatrix did not mean 
to give these Estates for those Purposes only; but did 
mean to give them, deducting all the Value of the An¬ 
nuities, expressly given, and the surplus Rents and Profits 
for the Life or Lives, for which they are given, 

% 

Having looked very attentively at the Will, and at all 
the Cases; and, being satisfied, that no farther Considera¬ 
tion will enable me so to assist my own Mind as to pro¬ 
duce a Change of the Opinion I have formed, I think it 
better not to delay the Judgment of this Case. 


18 i 3. 
* 0 «**« 1 » 

King 

V, 

Dsnisok. 


The Motion was refused; and the Demurrer allowed (1). 

(l) The subsequent Caseson v.Ma&m,Post,South- 
resulting Trusts are Maugham ouse v. Bate, Post, 3 Vol. 306. 
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DE TASTET, CARROLL, and ROBARTS, Ese 

parte (a). 

JOSEPH Parry having absconded under a Charge of 
Forgery, a Cointnissidh of Bankruptcy issued against 
him and Thomas Davenport Lathaiiit liis Partner in the 
Business of Wine and Spirit Merchants; who had also 
committed an Act of Bankruptcy ; but was in no Degiee 
implicated in the Charge of Forgery. 

At the 6rst public Meeting under the Commission the 
Petitioner Firmin De Tasitt offered to prove a very large 
Debt upon Three distinct Accounts: the Two first upon 
Discounts; each to the Amount of above £S000; and 
tlie third, exceeding <P80,000, upon a general Balance 
of Accounts. This Proof was resisted by the peti¬ 
tioning Creditor on the Ground, that between Thursday 
the 14lh of January, when the Forgeries were disco¬ 
vered, and Sunday the llth, when Parry absconded, 

# (a) 1 Rose's Bank. Cases, 324. 

unjust Use of bis legal Right by choosing himself will be controuled by 
the Lord Chancellor either by removing him, if tt,e Election is recent, 
and nothing done under it, or otherwise by some Arrangement, as in 
this Instance, from the great Amount of the Debt, appointing another 
Assignee to act solely in the Investigation and Decision of the disputed 
Claim. 

Application to the Lord Chancellor in Bankruptcy before the Deci¬ 
sion of the Commissioners to receive or reject Proof of a Debt, with the 
View to the Choice of Assignees, improper. 

Distinction as to Securities held by a Creditor seeking to prove 
in Bankruptcy between Bills and Property of uncertain Value: the 
former, being ascertained on the Face of them, taken at the full 
Amount, and deducted. 


ISIS, 

Feb 5,6.8.12. 

No Jurisdic¬ 
tion in Bank¬ 
ruptcy to reject 
a Debt on the 
Ground, that 
it must com¬ 
mand the 
Choice of As¬ 
signees, and the 
Creditor has an 
adverselnterest 
to the general 
Creditors by 
Property and 
Secitfity ob¬ 
tained from the 
Bankrupt im¬ 
mediately be¬ 
fore the Bank¬ 
ruptcy ; but an 
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De ^obtet had obtained from him in Bills and Goods 1813. 

Property to the Amount of ,£60,000; which De Tastet Tastbt, 

claimed to hold as his own, or as a Security; giving Cre- CAiaot,!., 
dit accordingly in the Account, the Balance of which he ^ 
proposed to prove. Robarts, 

Ejp parte. 


De Tastet, being examined before the Commissioners, 
admitted, that after the Acknowledgment of the Forgery 
in his Presence by Parry on Thursday the l^th of 
January the Bills w'ere drawn and indorsed, and 1576 
Puncheons of Rum and other Property transferred; insist¬ 
ing, that the Rum, &c., was agreed to be given up to him 
as his Property, as already belonging to him, and bought 
and paid for with his Money. 

The Examination of the Petitioner De Tastet not being 
closed, and a farther Investigation of his Debt by the Ex¬ 
amination of other Persons being proposed, the Commis¬ 
sioners could not at that Meeting come to a Determina¬ 
tion either to admit or reject the Debt; conceiving also, 
that the usual Caution in admitting a considerable Debt 
at the first Meeting was the more proper under thej)ecu- 
iiar Circumstances, excluding all Means of Information as 
to what passed between the Creditor and the Bankrupt, 
and led to. sucb large Transfers of Property immediately 
before the Bankruptcy, and under an absolute Necessity 
of absconding. 

On the Day previous to the second Meeting De Tastet 
by an Application to the Lm'd Chancellor without No¬ 
tice, suggesting merely, that he was prevented fioni prov¬ 
ing his Debt, and offering to deduct the Value of the dis¬ 
puted Property, to be ascertained by the Commissioners, 
and to prove the Residue, obtained an Order for, that 
Purpose on the Terms of giving Security for the Property 

retained, 



1813. 

Db Tast&T} 

QaEBOIiL, 

and 

Eobaetb, 
Ex parte. 


CASES IN CHANCERY. 

retabed, if Ihe Commissioners should deternitne, that he 
vras not entitled to rettun it, and he should not reverse their 
Decision. The'next Morning, before the Meeting took 
place, a Petition to discharge that Order was brought on. 

Mr. Leachf and Mr. MQntag\i£f in support of the Pe¬ 
tition to discharge that Order, contended, that it was 
made upon an unfounded Suggestion, that the Debt was 
reject^, and upon an Application Ex parte^ vdthout 
Notice, and was contrary to all Authority; as, this Credi¬ 
tor under the Circumstances, disclosed by the Petition, 
having obtained Property from the Bankrupt with Know¬ 
ledge of the Forgery, must be held strictly to the general 
Rule, that a Creditor, before he is permitted to prove, 
must give up his Security: if therefore he had availed him¬ 
self of this Order to choose himself Assignee, he would of 
course have been immediately removed; having an Interest 
against the otlier Creditors inconsistent with the Duties 
that Office would impose upon him. * 

Sir Sanmel Romiilj/f M r. Bell, and Mr. Shadwell, for 
De Truitt. 

This is regular. There was no Person, on whom No¬ 
tice could be served: no Debts having been proved; not 
even the Petitioning Creditor’s Debt. The Property, 
delivered to De Tastety was his own; subject only to the 
Objection under the Statute of James {a)y as having been 
in .the Bankrupt’s Possession. De Tastet desires to 
prove a Debt not disputed; offering the most unobjec¬ 
tionable Security, or even to deposit the Goods to await 
the Event. He proposes to prove, not his whole Debt, 
but the least Sum, to which he can possibly be entitled. 

(a) Stat. 21 Jam, I. c. 19. s. 10, II. 

The 
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The Question is not, whether De Ttutet shall hiniself be 
the Assignee, but whetiier he, upon whom, as having 
from the Amount of his Debt the greatest Interest, the 
Statute has ^own the Protection of the Estiite by the 
Choice of Assignees, shall vote in that Choice. It is sup¬ 
posed, that he means to choose himself: but it is not to 
be assumed, that he will exercise unjustly the Power, 
vested in him by the Law. The late Case of Ogiltm {a) 
shews, that Persons may prove, though they havft an In¬ 
terest adverse in some Degree to that of the general Cre¬ 
ditors. 

Mr. Leach, in Reply. 

The Discharge of this Order cannot affect any Right 
of De Tastet, except that of voting in the Choice of As¬ 
signees ; which under the peculiar Circumstances of this 
Case, claiming adversdy to the other Creditors no less a 
Sum than .£’60,000, he cannot exercise with Safety to 
their Interests. In the Case of Ogilvie the Assignees 
were not removed: but another was appointed to act be¬ 
tween them and the general Body of the Creditors upon 
this special Ground, that the original Assignees, having 
acted for Two Years, had acquired a Knowledge of the 
Adairs of the Bankruptcy, that made it beneficial to the 
Creditors, that they should be continued. 

The Lord Chancellor. 

4 

The Order 1 made Yesterday was certainly without 
Precedent; and I must do Justice to the Officer (&), who 

(a) In the Bankruptcy of i (b) The Keister was in 
Ross and OgUtie. Court; not the Secretary of 

Bankrupts. 


sat 
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sat lb^Iow meiy by stating, that he suggested, tiiat Notice 
ougtril to be given. I then thought, and still think, other¬ 
wise:' but the Judgment of the Commissioners, as to re¬ 
ceiving or rejecting the Proof, either v^holly or f>artial]y, 
should be first taken; and a Creditor has no Right to 
come here fora previous Direction to tiiem. They ought 
to exercise their own Judgment; which, if wrong, may 
be rectified by an Application here. It is true, 'an Assig¬ 
nee wilJL be removed, or the Inconvenience resulting from 
the Choice corrected, under given Circumstances; but I 
repeat, that it is a great Evil to apply before the Choice 
of Assignees for a Direction to the Commissioners, as to 
what Debts they should receive or reject; and, therefore, 
this Order must be discharged. 

Let De Tastet go before the Commissioners, and offer 
such Proof, and upon such Terms, as he may be advised; 
and let the Choice of Assignees be postponed to Wednes- 
day^ with Liberty to both Parties to make any Applica¬ 
tion in the mean Time. 


Under this Order De Tastet again tendered the Proof; 
proposing to give Security for the disputed Property, or 
even to deposit it subject to Iiis Claim: but refusing to 
deliver it up absolutely. 

The Proof being rejected was brought before the Lord 
Chai^eHm by a Petition, complaining of that Decision, 
and praying an Order, that the Proof shall be ad¬ 
mitted. 

* 

Sir Samuel RomiUy, Mr. BcU, and Mr. ShadweU, in 
support bf the Petition. 




The 
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T&e Commissiooers adopli^ a dmifar Course in the 
Case, of Amhwrst; and Assignees having been chosen, 
yotir Lordship set aside the Choice. If, as it is.aliedged, 
this is the Practice of Commissioners, it requires Correc¬ 
tion. This Proof was rejected, not upon any Doubt as 
to the Debt, but on the Presumption, that the Petitioner, 
if permitted to prove, and vote in the Choice ol Assignees, 
would certainly choose himself sole Assignee ; and then 
there would be no Means left of agitating the Question as 
to his Right to retain the specific Property in dispute. If 
by Law he is entitled to be Assignee, your Lordship can¬ 
not deprive him of that Right; though you will prevent 
any Abuse of his Power. 

Mr. Leach, and Mr. Montague, for the petitioning 
Creditor. 

The Commissioners not only acted right in rejecting 
the Proof, but they had no Power to receive it. Tlie 
Rule, established, by invariable Practice, is, that a Credi¬ 
tor holding a Security is not permitted to prove, until by 
a Sale (a) of the Security the Extent of bis Debt is 
ascertained; Sdly, that a Creditor, liaving obtained Pro¬ 
perty of the Bankrupt after, or on the Eve of, an Act of 
Bankruptcy, cannot prove, until he has delivered up that 
Property. No one can doubt, that the Object of this 
Petitioner is to consult his own Interest by choosing him¬ 
self sole Assignee, or perliaps joining some, particular 
Friend. The Question therefeu'e is, independent of the 
Objection, that until a Sale of the Securities tlie Amount 
of the Debt cannot be liquidated, whether the Commis¬ 
sioners ought to have received a Proof, seeing, that it 

(a) A Valuation was held stead of Sede is confined to 
sufficient, in Ex parte Nunn, the Great Setd; and is not 
1 Rose's Bank. Cas. 322. too readily exarcised.ErpaHe 

But the Discretion to order Smith, Post, 518. See also Ex 
a Proof/upon Valuation in- parte MUk, Por^,Vol.3.139. 

most 
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1819. must command the Choice of As»gnee$, and awaife of 
Djb Tastet, Purpose, to which it was to be applied, to serve the 
Caerot.Lj Interest of this individual Creditor against the general 
ani} interest of all the other Creditors; whether the Commis- 
RoBAETa, sioners should do To-day what your Lordship will order 
Ex parte^ them To-morrow to undo; as your Lordship would cer¬ 
tainly remove an Assignee, chosen under such Circum¬ 
stances. The Cases of Ramsbottom and Homer are recent 
Instances. The Inconvenience of such an Appointment is 
obvious, ft cannot be supposed, that as Assignee he would 
be inclined to institute against himself Proceedings, which 
the Interests of the general Creditors demand; and though 
that might be provided for, he may fiom the intermediate 
Possession of the Proceedings, with all the Papers, con¬ 
taining Uic Evidence against him, acquire an Advantage, 
which no subsequent Arrangement could remedy. The 
Offer to deposit the disputed Property, which however 
does not extend to the Bills, or otherwise to secure it, is 
immaterial. The Object is not Security, but that this 
Creditor shall not avail himself of the Amount of his 
Debt to prevent a fair Trial of the Question, which his 
Conduct wiili full Knowledge of the Forgery has raised. 

Sir Samuel Romilhf, in Reply. 

' Even your Lordship has no Powei to do that, w hich the 
Commissioners have done. The Question simply is, whe¬ 
ther a Creditor has not a Right to prove his Debt, which 
is not disputed, or whether that Right is to be taken from 
him on a mere Presumption, that he will subsequently 
abuse the Power he would by proving acquire under the 
Statute; which must have contemplated the Case af con¬ 
flicting Interests, yet has prescribed the positive Rule, that 
the Amount of the Debts, not the Number of Creditors, 
shall decide the Choice of Assignees* The present Con- 

sideration 
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siUeration is not, uheUier your Lordship would remove 
De TasUtf if chosen Assignee, but whether he is, or is 
not, to be allowed to vote in Ibe Choice of Assignees. No 
Instance can be produced of interfering to prevent that; 
or of exacting a Stipulation, that he shall, if allowed to 
prove, vote in any particular Way. This is not an-AppIi- 
cation to your Lordship’s Indulgence. The Petitioner 
stands here insisting on his Right; as it is admitted, that 
he is a Creditor of the Amount, to which he submits to 
restrain his Proof. The Question, whether your Lordship 
would remove the Petitioner, if chosen Assignee, must 
depend upon Circumstances, which are not to be pre¬ 
judged^ 


1813. 

'-v-* 

De Tastbt, 
Cakboli^ 
and 

Robae'TS, 
Ejp pttrte. 


The Lord Chancellob. 

1 was not aware, that another Petition had been pre¬ 
sented, that this Petitioner might be permitted to prove 
his Debt upon Terms: or 1 should have looked to some 
Cases, which I diink bear upon this. I will not however 
on that Account delay tlie Opinion 1 have formed on 
Principle. 

I referred this Case back to the Commissioners for more 
Reasons than One: First, that it was stated to me, that 
die Commissioners had not determined, whether the Proof 
should be admitted, or not; in which Case it ought not to 
have been brought before me: for another more important 
Reason; that, it being stated, that the Proof had been re¬ 
jected upon an habitual Practice, founded upon a Power 
in the due Exercise of a Discretion to reject a Proof 
under such Circumstances, 1 wished the Commissioners to 
consider, how that really stood. It seemed to me an ex- 
U-eniely disputable Principle in a Court of Justice, that a 
Man shall not vote in the Choice of Assignees, because, if 
chosen Assignee, I should remove him; that it is as¬ 
suming, 



^8 


CASES IN CHANCERY. 


1813. 

Ds 

Carroll, 

aad 

Ror&rt^, 
Ex parte. 


Modification 
oftheRule,that 
an Assignee 
with an Interest 
adverse to the 
other Creditors 
may be re¬ 
moved, by li¬ 
miting and con- 
trouling his 
Powers, where 
S^es or other 
important 
Transactions 
have taken 
place. In such 
a Case, One 
Assignee order¬ 
ed to bring an 
action against 
the other, ad¬ 
mitting the 
Plaintiff to be 
sole Assignee. 


suining, that be would exercise that Right for the Purpose 
of choosing himself. 

With regard to the Power of the Lord Chancellor to 
remove an Assignee afterwards, if he has an Interest ad¬ 
verse to the other Creditors, it is too late now to dispute 
that Power, which has been constantly exercised; and it 
is usually stated from the Bar, as raising a prifnd, Jhcie 
Case for Removal, that nothing has been done by the 
Assigtlee since his Election ; and that he has a material 
adverse Interest. , The Court has in many Cases modified 
that Rule; assuming that to be the Rule. If the Assignee 
has been permitted to act, if Sales have been made, and 
Transactions of Importance have taken place 'since his 
Election, the Rule has been modified by limitiitg the Ex¬ 
ercise of his Powers in that Character, and giving Powers 
to others, who had no adverse Interest; to prevent the 
Miiichief, that would ai ise from having an Assignee with an 
Interest adverse to the other Creditors. Accordingly, in a 
very late Case, one of Two Assignees having an adverse 
Interest, I directed an Action to be brought by the other 
Assignee against him; and that he should admit the Plain¬ 
tiff to be the sole Assignee. 

This Case is therefore to be considered, first, with re¬ 
ference to the adverse Claim of this Petitioner j and, se¬ 
condly, as to his Interest in the Bills. As to his adverse 
Claim, whether he is to be chosen, not by himself but by 
other Creditors, either sole Assignee, or a joint Assignee, 
I am not now to determine, whether I am to remove him. 
It is enough to say, this Case furnishes a strong adverse 
Interest; supplying a Question very likely to be tried 
between this Petitioner and the genera! Creditors; and 
it may in that View be very probable, that if chosen sole 
Assignee, he will not be permitted to remain so: but 
that Question 1 cannot determine, until' it is brought 

before 
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befoit me distinctly with all the Circumstances; and it 
would not be just to this Petitioner, to assume; that he 
will choose himself, if this is a Case, in which he ought 
not to be Assignee. If he should do so, an Application 
may be made, and will be decided, w'ithout Delay; 
as it.ought to be; for, if, before an Assignee has acted, a 
clear, valuable, adverse, Tnterest appears, his Removal is 
almost of course. So, the Court has^said, that a Person 
with a clear, valuable, adverse, Interest shall not vote in 
the Choice of Assignees; but has never a priori restrained 
him from voting; and it would be too hasty to restrain him 
from votin^for an unobjectionable Person. His adverse 
Claim therefore is not a Circumstance, which ought to 
prevent his proving his Debt; but will be a Circumstance 
extremely material to be considered, if after the Proof it 
should appear, that a Use was made of it, which would 
not be permitted: but I will not anticipate that. 

As to the Security, it is clear, that the Proof is to be 
for so much as remains, after as much has been made of 
the Security as can be; and the Reason of not admitting 
the Proof in such Cases is, that the Amount of the Debt 
is not ascertained: but that does not apply in Bills ; which 
are not like an Estate, that may produce more, or less; of 
which no Estimate can give the true Value ; but, if the 
Holder of Bills will take them at the Amount, which upon 
the Paper they import to secure, they may be worth less, 
but cannot be worth more; and deducting the Amount, 
he is in the Situation of any other Creditor, 

Upon the whole, presuming to say nothing as to what 
will be done under the Circumstances, except that, if there 
should be a Necessity for a future Application, and it 
'should appear that the Petitioner has an adverse Interest, 
founded on a serious Question of Law, applied to Fabts, 
VoL. I. XI hia 
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Cakhoul, 
and 

Robauts, 
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Robaktsi 
Ex parte. 


Feh. 12. 


his Election as Assignee will be a hopeless Prefect, but 
not anticipating that, 1 think, he has a Right to prove upon 
the Terms proposed. I do not say, the Commissioners 
have done wrong \ as there is a great Difference between 
what they can do and what the Chancellor can do: but 
my Opinion goes this length, that 1 do not think 1 have the 
Power to prevent his proving, because there may be a Use 
made of the Proof, which would not be permitted. 

c. 

Therefore let him prove upon the Terms proposed. 
He must for the present deduct the Amount of die Bills 
certainly. 


De Tastetf having proved his Debt under that Order, 
and Sotilta, a Creditor for .^lOjOOO, were chosen As¬ 
signees; and a Petition was presented, praying the Re¬ 
moval of De Ta^stet, 

Mr. Leachf and Mr. Monlague, in support of the Pe¬ 
tition. 

The Result is just what was foreseen; an Appointment 
of Assignees, upon which your Lordship’s Interference is 
indispensable. One is De Tastet himself; having an In¬ 
terest decidedly adverse to the other Creditors in the im¬ 
portant Question upon his Right to retain Property, ob¬ 
tained under such Circumstances: the other is a Spamard, 
unacquainted with the English Language, the intimate 
Friend of De Tastet^ and under his Influence. The late 
Case of Ramsboitom is decisive, that an Assignee, who in¬ 
sists on holding Property against the general Creditors, 
shall be removed. These Assignees not having acted, 
there can be no Objection to their Removal. 


Sir 
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Sir Savmd Romillyy Mr- BeUy and Mr. Shadwell, for 
the Assignees suggested, that the Question mjght be tried 
without removing De Tastet, by appointing another As¬ 
signee for the particular Purpose of investigating his Claim 
to retain the Property in Dispute. 


Lord Chancellor. 

With regard to Sotilla it is unnecessary to say any 
Thing; the Pedtion not praying his Removal, I can make 
no Order with respect to him. As to De Tastet I feel 
very much the Circumstance, that he must now be a Cre¬ 
ditor for d£’86,000 ; and may be so for a great deal more; 
and, if I could be quite sure, that I foresaw sufficiently to 
provide by any Modification of the general Rule, so as to 
secure the Interest of ail the Creditors, I should be glad 
to take such a Course. It strikes me, that this may be 
attained by appointing One &. hese Petitioners a Co¬ 
assignee ; the Person so appointed to be the only one to 
act in the Investigation of De Tastet's Demand; and, if 
no more Objection can be stated, I will make that Order; 
directing, that such Person shall be considered as the sole 
Assignee in the Investigation of this Demand, and shall 
be at Liberty to bring such Actions and Suits as may be 
advisable; taking Care, that the Title of De Tastet, as 
Assignee, shall not be set up against them. As to the 
Costs of this Application, it is of course to give them out 
of the Fund. The Costs of the subsequent Proceedings 
must depend upon their Issue. 


Mr. Montague objected, that Inquiries previous to the 
Trial would be necessary, and Difficulties would be 
thrown in the Way of the new Assignee by the others. 
The Order was however made according to the Lord 
Chancellor's Suggestion. 

U 2 
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1819, 
Lincoln’s 
Inn Hall. 
Dec. 11, i2. 

Panishment 
for Contempt 


BALL COUTTS. 


T he Master’s Report stated the Marriage on the 9th 
of Jw/y, 1804, of Francis Lee and Catherine Ball 
by marrying a iiy Banns: Francis Lee being then in the Thirty-sixth Year 
Ward of Court |,j|g Catherine Ball in her Seventeenth Year; 

by Commit- Marriage was had without the Consent of Sarah 

the Wife of Thomas Johnson^ the Mother of Catherine^ 
appointed by the Court Guardian of her Person; and 
after a Proposal by L(76‘inthe Fcbniary througli 

the Mother and Guardian had been rejected both by the 


Motiier and the Daughter. 


ment, or in a 
flagrant Case 
by directing a 
criminal Pro¬ 
secution for 
Conspiracy, 

&c., the Sub¬ 
ject of sound Catherine Ball being entitled to considerable personal 

Discretion;and Property in the Event, that she should live to attain the 
though the Age of Twenty-five Years, by Indentures of Lease and 
Right to inter- Release, dated the 15lli and l6tli of July^ 1805, Francis 
pose, without Lee in consideration of the Fortune of Catherine Ball 
Complaint, is conveyed Estates at Calcutta in the Fast Indies and l^s- 
not affected by jn County of Lancaster and other Leasehold 
Time, the Ex- Property and Funds, to Trustees; upon Trust to sell and 
ercise of it was stand possessed of ^10,000, £^per Cent, consolidated 
dispensed with Annuities, therein mentioned to have been trans- 

upon irc ferred by Francis Lee to them, and the Monies to arise 
Complaint Estates, upon Trust to pay £‘i00 a 

made for Eight Years | the Husband, though his Conduct would hai'e 
justified Punishment on a recent Application, not being a needy Adven¬ 
turer, but of equal Family and Fortune; having actually made a consi¬ 
derable Settlement j under which the Children had vested Interests j 
and alledging Misconduct by the Wife. The Interests of the Children 
not to be affected: but the Settlement varied as between the Husband 
and Wife by increasing the Pin-money, giving her some Interest in fu¬ 
ture Property, &c. 

m 

Pin-money subject to the Property Tax ; not to a Deduction for Ali¬ 
mony ; as it is clear of Maintenance. 


Year 
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Year to the Wife for her separate Use for Piu-mouey 
during the joint Lives of herself and her Husband, and the 
Residue to the Husband; in case of her surviving hiiu to 
pay her £500 a Year, and the M’hole yearly Proceeds to 
him, if he should survive her: and as to the Principal in 
Trust for the Children of the Marriage after the Deatlis 
of the Parents, equally, with Survivorship, subject t5 the 
joint Appointment of the Parents, or in Default thereof 
to the Appointment of the Mother surviving. ^ 


IS 12 

BA|iL 

V. 

CoUTTS. 


Ou the 11th of Jpril, 1806, Mrs. Lee was delivered of 
a Son, and on the 4th of August, 1810, of a Daughter. 
Mr. Lee having instituted a Suit in the Ecclesiastical 
Court against his Wife for Adultery, on the 4th of Decem¬ 
ber, 1811, a Sentence of Divorce and Separation a Memd 
et Thoro was pronounced. 


The Master’s Report stated, that the Sum of <£300 a 
Year, allowed by the Settlement for the separate l/se of 
Catherme Lee, was not at the Time a sufficient Provision 
for her, considering her .Fortune; and that j^’GQO a Year 
ought to have been allowed; submitting, whether after the 
Divorce it ought to be increased; but in most other Re¬ 
spects approving the Settlement. Mrs. Lee objected to 
the Report; insisting, that, as she was at the Time of her 
Marriage a Ward of the Court, and Mr. Lee married her 
in a clandestine Manner without the Consent or Know¬ 
ledge of the Court, the Master ought to have stated, that 
the Settlement was not proper; and that her whole For¬ 
tune in Possession and Expectancy ought to have been 
secured for her and her Issue, according to the Case of 
MiUet v. Rcfwse {a). The Master having over-ruled the 
Objection, a Petition was presented by Mrs. Lee, that 
be may be directed to review his Report; that the Settle- 


(u) 7 fes. 4 19. 
V 3 


mcnt 
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Bali. 

V, 

COUTTS. 


meiit may be declared not a proper Settlement; and that 
the whole of her Fortune may be settled on her and her Is¬ 
sue ; and in addition to the Circumstances before stated al¬ 
ledging her Age at the Time of the Marriage; that the 
Banns had been twice published, before she was made ac¬ 
quainted witli it; that Mr. L£e in his Letters directed her, 
if the Clergyman should inquire her Age, to say she was 
Twenty-four ; and stating cruel Usage and Desertion on 
the Part of her Husband, and that she had received no¬ 
thing from him for the last Three Years. 


Another Petition was presented by Mr. Lee, praying a 
Declaration, that the Settiement was proper, and a Trans¬ 
fer to him of his Wife’s Property; stating, that in mar¬ 
rying without Consent of the Court he had acted, though 
unadvisedly, from Motives of Affection and Regard to his 
Wife; that he considered himself equal in Family and 
Fortune to her; that the Settlement was prepared and 
approved by her Friends and Counsel; that he had 
uniformly treated her with Kindness and Affection; and 
by his Indulgence had incurred great pecuniary Embar¬ 
rassment, not having yet received any Part of her For¬ 
tune; that he was deceived as to her ^ge; believing it to 
be as stated both from her own Representation, and her 
general Appearance; also contending, that, as the infant 
Son took a vested Interest, the Settlement could not be 
altered. 

Sir Arthur Piggott, and Mr. Hart, in support of Mrs. 
Lee's Petition, contended, that under the Circumstances 
of this Case the whole of the Wife’s Fortune ought to be 
settled to her separate Use, and upon her Issue; excluding 
the Husband from any Participation in it; referring to 
Stevens v. Savage (a). Like v. Beresford (b), Winch v. 

(«) i f^es, 151. (b) 3 yes. 506. 

Jones, 
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Jonis (a), Chassavng v. Parsonage (5), WeUs v. Price (c)^ 
MiUet V. Rowse (d), Batkurst v. Murray (e), Halsey 
V. Hahey {f) and Pearce v. Crutcl^ld (g). 

Mr. Richar-ds, for the Trustees. 

Sir Samuel Romilly^ and Mr. Bell, in support of 
Mr. Lee's Petition. 

The Cases cited are Instances of the SeducUon of 
young and inexperienced Women, stolen from iheProtec- 
tiou of their Friends by desperate and needy Adventurers. 
This is a Case of a perfectly different Character: a Mar¬ 
riage of a Ward of the Court, certainly without Consent, 
and therefore not to be justified; but the Husband a 
Gentleman of Family and Fortune; who actually settled 
^1000 a Year: a Connection, which this Court would 
have approved, had an Application been made for its Sanc¬ 
tion. Tlie Court has not in this Instance the Means of 
compelling a Settlement; as in most of the Cases referred 
to; where the Parties were committed; and the Execu¬ 
tion of a Settlement was made the Condition of their Re¬ 
lease. This cannot be compared to the Case of a Settle¬ 
ment merely voluntary, the whole Property belonging to 
the Wife; as in Wells v. Price (h), and Halsey v. Hal¬ 
ley (i): nor to Like v. Beresford (k ); an Attempt by 
Creditors of the Husband to interpose for the Purpose of 
taking from tlie Court the Power of making a proper 
Settlement, which the Court would not allow. 


(a) 4 Fes. 386. 
(5) 5 Fes. 15. 

(c) 5 Fes. 389. 

(d) 7 Fes. 4 . 19 . 
(c) 8 Fes. 74. 


(/) 9 Fes. 471. 
ig) i6 Fes. 48. 

(A) 5 Fes. 398. 

(i) 9 Fes. 471. 

(A) 3 Fes. 506. 

U 4 Sir 
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Bali. 
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Dec, 12. 


Sir Arthur Piggott, in Reply. 

Admitting this Settlement to be in itself not materially 
improper, it must be looked at as connected with the Cir¬ 
cumstances. This is not the Case of a young Man led 
away by the Violence of his Passions: but this Conduct^ 
had the Court been made acquainted with it at a more early 
Period, must have been the Subject of Inquiry elsewhere. 
No Rule is better settled than that a Man, who has con¬ 
ducted himself in this Manner, shall derive no Advantage 
from his Wife’s Properly. 'Plic Court must discourage 
such Conduct by with-holding tlrat Property, which is its 
Object. This Settlement is voluntary so far as the Wife is 
concerned; being made after Marriage, and not in conse¬ 
quence of any Agreement b* fore Marriage; nor could the 
Child claim against the Elquily of the Wife. The Case of 
Like V. Beresford (a) has no such Circumstances as these; 
the Assignment was made fur valuable Consideration be¬ 
fore the Decree : yet the Court even in that favourable 
Case would not itit in a Claim by Assignment from a 
Husband, who had married under such Circumstances. 


The Lord Chancellor. 

I feel very strongly the Pj frpriely of the ExpecLition, 
which has been expressed, that 1 shall look into the 
Documents of this most important Case; and with 
extreme Apprehension, that in the Course of hearing such 
a Case Considerations, arising out of imputed Immorality, 
may have more eficct, than they should have, upon a judi¬ 
cial Dcterminalion of v» hat 1 ought to do, I shall take 
some Time, with the View to protect myself from that 
Danger. 

('/) 2 V(i>. ,‘>06. 


Will. 
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With regard to the Divorce, whatever the Legislature 
may do upon the Fact of Adultery, 1 am bound to consider 
these Parties as Man and Wife ; as having One Child by 
the Admission of both, and, according to the Theory of the 
Law, Two Children, of that Marriage. 1 am not there¬ 
fore to consider t|ieir Separation as a Dissolution of the 
Marriage. 

Ill sending this Case to the Master, though a Case of 
Contempt, 1 illustrated the Principle, upon which 1 have 
uniformly acted ; that what the Court will do upon the 
Head of Contempt must be the Subject of its sound Dis¬ 
cretion. Of the peculiar Circumstances, now brought 
forward on both Sides, 1 knew nothing. It is not Pt pre¬ 
sent my Intention to say more than this; that, if it was 
intended at the Bar to dispute the Right of the Court to 
take Notice at any Time of a Contempt, committed by 
manning a Ward of the Court, 1 do not agree, that Time 
will aflect tiie Right of the Court to interpose. On the 
other Hand 1 iiavc no Doubt, that, as the Jurisdiction 
upon this Head must be exercised according to a sound 
Discreiion, iu Cases of that Sort, especially in such a Case 
as this, many Circumstances must be considered, before 
the Court determines what is to be done. 

I have no Difficulty iu stating upon these Affidavits, that 
if the Case had been brought forward immediately after 
the Marriage, however painful the Duty of interfering in 
this Branch of the Jurisdiction, inflicting personal Suder- 
iiigs upon Parties, 1 could not have with-held the Appli¬ 
cation of that Jurisdiction, unless 1 had taken another 
Course; and 1 take it to be entirely competent to this 
Court, us 1 liave illustrated in my Practice, not to coiidiie 
itself to Coiiiniitmeiit for a Contempt, but in a Case, 
calling for scvcicr Puuisiiincnt, to direct Prosecutions, of 


1812. 

'-"v— 
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V, 
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various 
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Immorality, 
as sudi, not pu¬ 
nished in Equi¬ 
ty } but consi> 
dered in pu¬ 
nishing Con¬ 
tempt. 


various Kinds; in some Instances for a ConspiradVf in 
others, as in the Case of MUlet v. Itowse (a), for an Of¬ 
fence of another Description: not that this Court is to 
punish Immorality, as such: but if it discovers, as in that 
Case, gross Immorality in Circumstances, formiug a Con¬ 
tempt, the Court has always been in the Habit of attend¬ 
ing to such Circumstances. When that Case occurred, I 
was Attorney-General: and Lord Loughborough directed 
me to look into the Circumstances, and prosecute. We 
had a Difficulty in prosecuting for Peijury; that the Sta¬ 
tute does not give the Power of administering an Oath: 
hut I found Authority enough for indicting. It was no* 
for Immorality that the Prosecution was directed, but for 
an Act done in the Course of committing a Contempt of 
this Court; and T'hompson was convicted; and suffered 
the Pillory (I). 

I do not mean to represent this to be such a Case as 
that: but if this Case had been immediately brought for- 
ward, 1 should have thought the only Notice to he taken 
of it was by Commitment. I cast no Reflection upon any 
of the Gentlemen, who were consulted professionally, for 
not bringing it before me. It is much too delicate a Sub¬ 
ject for Blame, that they did not expose Persons, consult¬ 
ing them professionally; and though some Gentlemen 
would have refused to be concerned, that is too much to 
expect from a professional Man. It is too much even to 
suppose, that he has a Right to say so. No Blame there¬ 
fore attaches to the Fact, that the Court did not sooner 
hear of these Matters. 

The Court however has now heard of them ; and I do 
not agree, that there must be a Complaint. The Court, 
if informed of such a Transaction, has a Right, and may 

(«) 7 Pes. 419. 

(1) fVade V. Droughiortt Foit, 3 Vol. J72. 


under 
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under Circumstances be bound, to take Notice of it; and 
the Fact, that there was no Complaint, if it stood alone, 
must have Weight in the Question, whether the Court is 
to interfere. This Case goes far beyond that. It is evi¬ 
dent, that the moral Natures of these Marriages, with 
Wards of the Court or not, differ as much as L^bt and 
Darkness. Some are very Hagitious: others venial. 1 
agree, the Marriage of any young Lady against the Con¬ 
sent of her Parents or Family is thus far to be r^arded 
as an Act not to be approved, that it imposes on the 
Husband an Obligation to make Atonement during his 
whole Life: but under many Circumstances it is ex¬ 
cusable ; and it may have aiisen from an imprudent Exer¬ 
cise of very virtuous Motives, If however a Marriage of 
that Sort is a Robbery both of the Person and Fortune of 
the Lady, I say, tliat in a moral View, though I have no¬ 
thing to do with that, there are few Crimes more aggra¬ 
vated. 


1812 . 

Bali. 

V, 

COUTTB. 


Under whatever Circumstances the Marriage was had, 
these Parties, it is said, lived together many Years in 
conjugal Happiness: but after the Birth of One Child, 
acknowledged by both, and of another, whom for the Pur¬ 
pose of this Settlement I must consider as belonging to 
them, that Happiness was determined by the Adultery of 
the Lady ; and the Question now is, what I am to do with 
reference to this Contempt, committed in 1804, dis¬ 
closed to the Court in 1812, with all the Circumstances 
occurring in the Interval: and what 1 am to do in Point 
of Settlement; not considering, wl ether it is a voluntary 
Settlement or not; and if it is, clearly by tlie Approbation 
of the Court it will becoraejiot voluntary. 

The Principle, I admit, is, that the Wife has the same 
Right to call upon me for a proper Settlement, as if uo 
such Settlement had been made; but 1 must also con¬ 
sider, 
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stder, how for the lutercsts of the Children may be affected; 
and a farther serioiui Consideration is, that, if the Court is 
satisfied, that this Sort of Proceeding has been a Mode of 
purchasing off the Notice of the Court, that Circumstance, 
when it comes to the Knowledge of the Court, must re¬ 
ceive Attention. Sensible of the Importance of this Case, 
I shall consider it with an Anxiety to guard against per¬ 
mitting any Thing to be mixed with my View of the Cii> 
cumstances, except what belongs to a judicial Considera¬ 
tion of them. 


1813, 

Jan. 13. The Lord Chaxcellok. 


No Means of When a Lady, having Property in this Court, marries 
enforcing a Set- Age, the Court does what it can to obtain 

tlement on a proper Provision for her; having, as there is no Con- 
Marriage of an tempt committed, no Means of enforcing a Settlement, if 
Adult, unless the Husband does not seek to lay his Hands upon the 
the Husband Property: but, if the Marriage is a Contempt, the Court, 


seeks to obtain 
her Property in 
Court: but, if 
the Marriage is 
Contempt, the 
Court, vindi¬ 
cating its Juris¬ 
diction by Im- 


vindicating its J urisdiciioii, is enabled by Imprisonment to 
compel the Husband to make a proper Settlement. In 
this Case the Court was not informed for Eight Years of 
the Contempt, that was committed; and considering the 
Case with the View to determine, how far it ought to in¬ 
terpose on that Ground, the Court always has Regard to 
the subsequent Conduct. 


prisonment, 

compels a Set- Scheme of this Settlement, with regard to thePro- 

tlement. perty of the Husband, is to devote the Whole of that 

settled Property to his Children by this Marriage, without 
any Keservation for Children by any other Woman,'equally, 
with Survivorship, subject to the joint Appointment 
of llie Parents, or, in Default of a joint Appointment, 
to the Appointment .of the Wife surviving; though the 
Property was the Husband’s. This Settlement, though in 

its 
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its immediate Effect proposing to secure about .£1000 a 
Year on the Part of each, really binds all the Interests, 
which Mrs. Lee might take by the Deaths of any of her 
Brothers and Sisters, who have a Fortune equal to hers, 
ill Infancy or before Marriage; binding all her Interests, 
either in actual Expectancy, or that might happen to de¬ 
volve upon her: the Subject of Settlement on his Part 
being only a Capital, producing £i(yy(!> per Annum. 
There is, I understand, no such Instrument actually in 
Force, as is suggested to have been executed by her just 
before the Birth of the first Child, operating as an 
Execution of the Power over this Fund; the Capital 
of which therefore is now undisposed of; and, if there 
are no Children having a vested Interest, the Trust is 
for the Husband, his Executors, &c. There is ho In¬ 
crease even of the Pin-Money, no Interest whatsoever to 
her during his Life in the Produce of Property devolving 
to her. As to the Legitimacy of the Daughter, which is 
disputed by Mr. Lee, the Court cannot enter into that 
Question ; but must for the present take her to be legiti¬ 
mate. 

Both Parties are dissatisfied with the Master's Report. 
The Petition of Mrs. Lee insists, that the Settlement 
ought to be according to that, which was directed in the 
Case of Millet v. Rowse (a); devoting to her separate Use 
the whole Proceeds of her Fortune in Possession and Ext 
pectancy, and providing for her Children by any Husband; 
grounding this Claim upon what is represented to have been 
the Doctrine of the Court, as applied to a Person in her 
Situation, married as she was, a Ward of the Court, the 
Marriage therefore without Leave being a Contempt by 
the Husband; and partly also upon Objections urged 
against the Setileraent, as prepared, even if she should not 


be 


1813. 

VtfiyflMt 

Baul 

V. 

CODTTS, 


(a) 7 Vet. 419 . 
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1813. be entitled upon the Circumstances attending her Mar- 

Ball ”«««• 

V. 

VovTTs. When that Petition, which communicated the Fact of 
the Marriage of a Ward of the Court without Leave, and 
therefore a Contempt committed by the Person so marry¬ 
ing, was first before me, I knew no more than that Fact, 
that a Contempt was committed in 1804; that it was not 
mentioned to the Court; that diey lived together, as 1 
must take it, in Harmony, until 1812; and then on the 
Part of the Wife Elopement, Adultery, and a Sentence of 
Divorce a Mensd et Thoro on that Account, took place; 
and though 1 have no Doubt, that, whether the Comrou- 
iiicatioH of the Fact, that a Contempt has been com¬ 
mitted, comes early or lute, the Court has Jurisdiction, 
and may feel a Duty, to punish that Contempt, yet it 
would not be a very wholesome Exercise of Discretion to 
visit that Offence strongly, if upon Attention to Circum¬ 
stances, that have occurred in the Course of Six, Seven 
or Eight, Years, not very strongly called upon to vindi¬ 
cate the Jurisdiction; and in these Cases, where it is ex¬ 
ercised really for the Benefit of the Party, the Court 
ought to look with great Attention to all the Circum¬ 
stances of each Case. 

Facts have been since disclosed, which are said to be 
irrelevant: but I cannot agree, that the Manner, in which 
the Marriage has been contracted, may not call for great 
Attention in the Formation of the Settlement of the 
Lady's Fortune. These Circumstances, which have since 
come to my Knowledge, not only justify, but, if the Com¬ 
munication htid been recent, would have compelled ire to 
take very strong Steps in support of the Jurisdiction; and 
1 do not think, I could liave been excused, if, besides tak¬ 
ing Care of her Fortune, I had not directed a Prosecu¬ 
tion for a Conspiracy against these Parties. 


The 
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The Question, now before me, is a very difficult one. 
First, this is not at this Moment a Case, where the only 
Interests to be considered are those of the Husband and 
Wife; as I.do not see my Way to any Alteration of this 
Settlement, which would prejudice the admitted Interest 
of One Child; and that, which I must at present take to 
be an existing Interest in the other^ This Court could not 
permit the Husband to do any Act, which would disap- 
point tliose Interests. As to the Capital therefore, and 
the Interests of the Children in that Capital, t^ve not 
the Power of making any Alteration; if it was fit to 
do so. 

Another View of this Case is very material. I do not 
understand the Doctrine of the Court with regard to the 
Effect of the Marriage of a Ward to be as to her Property 
precisely as it is represented by Mrs. Lee^a Petition. If 
the Case was such as she states, a Beggar marrying for the 
sake of the Fortune, the Court has been in the Habit of 
not permitting him to touch that Fortune, which was his 
Object; and in Cases, where there are many good Reas(^is 
against so acting, I admit, the Court has generally taken 
that Course; but it has never gone the Length, that, if 
this Species of Indiscretion has occurred, which the Court 
must punish by Commitment, but which brings together 
Persons of eijual Rank and Fortune, and as considerable 
a Settlement is made by the one as by the other, no At* 
tention is to be given to an equivalent Provision, made 
by the Husband for the Wife and Issue. That Doctrine 
has never been stated; and is not consistent with the 
Principle, on which the Court acts. 

It is very difficult to establish, diat I cati now hold that 
Settlement to be improper, which the Court, if its At¬ 
tention had been called to the Subject, would have ap¬ 
proved in 1805; not how'ever meaning to say, that this 

Settlement 


ISIS. 

w-' 

Ball 

V. 

CooVTS. 


Distinction 
upon Con¬ 
tempt by Mar¬ 
riage of a Ward 
of Court: a 
Person of no 
Property, 
whose only 
Object is the 
Fortune, is not 
permitted to 
touch it; and 
the whqle is 
put in Settle¬ 
ment ; other¬ 
wise, when the 
Husband of 
equal Rank 
and Fortune 
makes an equi¬ 
valent Settle* 
inent. 
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Settlement would have been approved: but the Court 
would not from subsequent Circumstances disapprove a 
Settlement, which, if called to the Consideration of it 
immediately after die Marriage, it would have approved. 
As to the Conduct of this Lady herself, it would require 
much more Attention, if it was not to be urged in her 
Favor, that the Transactions, which took place in the 
Circumstances of her Marriage, might have led her into 
that Misconduct, wliich is now made the Subject of Com¬ 
plaint. ' There is however this Misconduct; and wi^ 
regard to exercising the Jurisdiction against the Husband 
by directing a Prosecution now, it conies somewhat too 
late for that. 1 am not disposed either at this Day to 
exercise that Jurisdiction, which the Court usually exe¬ 
cutes, by Imprisonment; where a Prosecution is not di¬ 
rected ; and as to the Interests of die Children, it is not 
possible to alter them. 


The Result is therefore, that 1 am inclined to alter in 
some respects, which 1 will communicate, the Provision 
asjietween Mr. and Mrs. Lce^ the Provision as to her 
Income, but not to the Extent, in which the Master pro¬ 
poses Alteration, as to her future Expectations, by giving 
her some Interest in what may come to her in consequence 
of those Expectations. As to the second Point, the i?5(X) 
a Year, proposed as Maintenance for the Children of tliat 
Marriage, 1 am not quite determined; having consider¬ 
able Doubts, whether it is wholesome to place Children 
out of the Control of the Parent by giving them an inde¬ 
pendent Fortune in his Life. With regard to the other 
Parts of the Case 1 shall propose some Alterations; and, 
abstaining now from directing a Prosecution and Impri¬ 
sonment for the Contempt, I desire, that this may not be 
drawn into a Precedent, or stated as an Example in any 
future Case, not consisting of the same Circumstances \ 

forbearing 
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forbearing from that' upon Attention to the Facts of the 
Marriage in 1804; that they lived, as appears to me, in 
Harmony a considerable Time afterwards, and the Cir¬ 
cumstances of the Conduct of both since: and with that 
Observation I part with the Case. 


ms. 

Ball 

V, 

COUTTS, 


The Lord Chancellor on a subsequent Day said, 
under all the Circumstances the Pin-money must ^ <i?400 
per Annum; and that it must be subject to the Property- 
Tax : but the Alimony should not be deducted; as, if 
they had lived together, -she would have been entitled to 
Maintenance beyond the Pin-Money. 


KNOWLES n. BROOME. 


1813, 

The Master of the Rolls,The Lord Lincoln’s 

Chancellor. . Inn 

* 

Jan, Id. 


U NDER a Bill of Foreclosure, the Defendant ab- Time enlarged 
sconding, an Order was obtained for the Defendant for Appear- 
to appear by a certain Day; a Copy of which was ac- to a Bill 
cording to the Act (a) of Parliament posted up at the Foreclosure^. 
Idoyal Exchirnge^ andMoserted iu'tlie London Gazette t ^^*2 ^^ 25 ^. 
but the Parish Church of CrippUgatey where the Defend- Notice in the 
ant last resided, being then under Repair, the Plaintiff Parish Church 
could not comply with the Direction of the Act, requiring having been 
that a Copy of the Order shall be published in the Parish preventedwhile 
Church immediately after Divine Service. under repair. 


(a) Stat. 5 Geo. 2. c. 25. s. 1. 

X 


VoL. I. 


The 



306 


CASES IIS CHANCERY. 


181S. The Repairs of the Church being compleated,. the 

Knoxes PlaintiflF moved, tliat the Defendant may be ordered to 
appear to the Bill on or before the 27th of Fehrtmry 
BaooMB. next. 

Mr. Shadzvell, in support of the Motion, mentioned 
the Case of Wilkinson v. Coker (a). 


The Mastee of the Rolls made the Order on the 
Authority of that Case. 

T-. ^ 


(a) 1 Dick. 74 . 


1813, 

Lincoln's 
Inn Hall. 
Jan. 15. 
Teb. 25. 


MOSS r. BROWN. 


The Process 
to obtain a De* 
cree pro cow- 
Jesso not ap¬ 
plied to a Pri¬ 
soner in New- 
gate under a 
Criminal Sen¬ 
tence; who if 
brought up by 
Habeas Corpus^ 
must be re¬ 
manded imme¬ 
diately; and 
cannot, as in a 
Civil Case, be 
turned over to 
the Fleet cum 
cumist subject 
to the farihcr 
Process by 
Alias Habeas 
Corpus, &c. 


T he Defendant, confined under Criminal Process, 
having been brought up from Newgate^ turned over 
to the Fleet j and then carried back to Newgate (a), under 
the Order of this Court, the Plaintiff moved, that he 
might, unless the Defendant should put in his Answer by 
a certain Day, be at Liberty to apply for the Clerk in 
Court to attend with the Record of the Bill, in order to 
take it j7r£> cofifesso. The Register declined drawing up 
the Order. 

Mr. Shadwellf for the Motion, relied on Pendergrast 
V. Saubergue {b). 

The Lord Chancellor. 

The Case of Rogers v. Kirkpatrick (c) shews the Dif- 

(fl) Moss V. Brotviif ante, (b) 2 Dick. 535. 

78. (c) 3 471.573 


heuitv 
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iiculty of appl;ying tiis Process to Crimiiial Cas^s; and 
the Reason is, that the Writ oi Allas Habeas Corpus can¬ 
not issue except to the Prison of the Court. A De¬ 
fendant, couhned in another Prison in a Civil Case, is 
turned over to the Fleet cum causis ; and may be brought 
up repeatedly: but, when brought up from Confinement' 
under a Criminal Sentence, be must be returned imme¬ 
diately : he cannot be kept an Instant {a). The Diffi¬ 
culty, which is not the less material as being an Qiyection 
of Form, is, that the Defendant is not in a Place, where 
the Process of this Court can reach him (1). 


1813. 

Moss 


w. 

Brown, 


No Order was made (b). 

(») Passinorham, 

15 Ves. 179. In The Attor~ 
m^-General v. Smith, 1 Dick. 
135> the Cause of the Impri¬ 
sonment does not appear. 


{b) As to the Process un¬ 
der the Statute 5 Geo. 3. c- 
25, against an absconding 
Defendant, see Knotvles v. 
Broome, the preceding Case. 


GRIFFITH w. WOOD. 


1813, 

Lincoln’s 
Inn Hall. 
Jan. 15. 


A GENERAL Demurrer having been allowed in puH Costs on 

April, 1812, and the usual Order dmwn up for aDemurreral- 

the common Costs, the Defendant moved for the full lowed to a 

Costs, on the Ground of the Plaintiff’s vexatious Con- Bill for 

duct; the Bill, to which the Demurrer was allowed, being thesameC^sc, 

under the Ge¬ 
neral Order, 1794, upon a subsequent Application. 


(I) Anon. Moseley 231, of which he had been indict- 
where the Lord Chancellor, as ed, and a special Verdict 
one of the Commissioners of found. But Mann v. Park'm- 
Oyerttfid2VrOTiiter,gaveLeave son, 9 Mod. 206, Elvard v. 
to serve a Person with a Sub- Warren, 2 Ch. Rep. 79, and 
poena who was in Confine- Thomas v. Jones, Nets.50, 
meat in Newgate for Murder, pear to be Cases merely civil. 

X 2 the 
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1813. the third filed by him for the same Cause; and he had 
Griffith since filed a fourth. ^' 

V. 

Wood. Sir Samuel RomU^, and Mr. CookCt for the Motion^ 

referring to the General Order of Lord LougJthorough 
and Lord AlvanUy (a) said, the Objection, that farther 
Chsts had not been given, when the Demurrer was al¬ 
lowed, had been over-ruled upon a Plea allowed to one 
of therCctrnier Bills: the Court giving farther Costs upon 
a subsequent Application. 

The Lord Chancellor made the Order (1). 

(«) Gth February 4 Bro. C. C. 345. 


1813, 

Jan. 27;28. 
Feb,\ 12. 


TOBIN, Ex parte. 


Certificate un- ^ 11HIS Petition was presented by a joint Creditor, 
der a separate who had taken out a joint Commission of Bank- 

Commission of ruptcy; praying, that h separate Commission against One 
Bankruptcy, of the Partners may be superseded; which was resisted on 
lyingbefore the the Ground, that under the separate Commission the Cer- 
Lord Chancel- tificatc had been obtained; and lay befofe the Lord Chan- 

lor for Allow- cellar for Allow'ance. 
ance, notTstay- 

ed by sumg out JBomilly, in support of the Petition, 

a joint Com¬ 
mission. I'.vpn if the Bunknint has ahsoliitplv ornf Iiim C»>rtifiriil«> 


Sir Samuel Romilly, in support of the Petition. 


mission. Even if the Bankrupt has absolutely got his Certificate, 

Order allow- Lordship will either supersede the separate Commis- 

ing the Certifi- g-^g the joint Creditor an Opportunity of assent- 

cate, impound- from the Certificate; as in the late 

ing the sepa^ Cases, Ex parte Fendery PatteUy and Wilson, without any 

rate Commis Pretence of Misconduct. The only Object of this Peti- 
sion, and trans- '' *' 

ferring the Proceedings and Proofs to the other Commission. 

(I) This Case was followed in Wood v. Dyneley, 1 Maiid. 3‘2, 


tion 
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tion is, that the first Commission may proceed without all 
the Difficulty, that must be the Consequence of sustaining 
the separate Commission. Admitting the Conduct of this 
Bankrupt to be fair, he has obtained his Certificate with 
great Expedition, in Three Months from the Date of the 
Commission : the Debts proved under that Commission 
being only £400; though he is a Debtor to the Amount 
of <£60,000; and no joint Creditor having proved except 
the petitioning Creditor. The great Inconv^ty^nce that 
may ensue, will induce your Lordship to pause, before 
you decide, that a Certificate, signed in Three Months 
under a separate Commission, the other Partner not hav¬ 
ing then committed an Act of Bankruptcy} shall prevent a 
joint Commission. 

Mr. Bellf for the Bankrupt under the separate Com- 
Aiission, urged that the Lord Chancellor in Ex partt. 
Hamper (a) and many other Cases had declared, that a 
Certificate, having got the Length of being laid before 
the Lord Chancellor for Allowance, should not be de¬ 
feated by suing out a joint Commission. 


The Lord Chancellor said, the Bankrupt must have 
his Certificate on this Ground; that the Petitioner had 
permitted it to proceed, until it was ready for Allowance 
without any Application to come in for the Purpose of 
assenting or dissenting; under which Circumstances it 
would be very hard to permit him to stop it. 


Mr, Bell mentioned Ex parte Lea-oerland (6) as con¬ 
firming the Opinion expressed in Ex parte Hamperf that 

(fl) 17 Fes. 403. {h)\Atk.W. 

X 3 the 


1813. 

Tobin, 
Ex parte. 


Jan. 28. 


Fei. 



310 


CASES IN CHANCERY. 


1813. 

Tobin, 

Ex parte. 


1^)0 Certificate would be destroyed by superseding die 
Commission. 

The Lord Chancellor. 

1 think, I may grant the Certificate, impounding the 
Commission with the Secretary, not to be produced with¬ 
out my Order. That was the Course I adopted iu the 
late Case Ex parte Rawson (a), superseding the joint 
Commij^pn against the Two. I will make that Order 
with the Addition, that all the Proceedings and Proofs 
of Debts shall be transferred to the otiicr Commission. 


(rt) AniCi p. 160. 


1813, 
Feb. 11. 

Order to dis¬ 
miss the Bill 
for \l*ant of 
Prosecution, 


I 


BROWNE r. BYNE(J). 

N May, 1809, a Bill was filed for the specific Per¬ 
formance of an Agreement; and a Bill for the Pur¬ 
pose of having it delivered up to be cancelled : in both 
Suits Answers were put in. On the .30th May, 1811, 
though regular the Defendants in the cross Cause obtained an Order to 
according to 
the present 
Practice, not 
requiring No¬ 
tice, if before 
Replication, 
nor the Six- 
Clerk’s Certifi 
cate at the 
Time of inak- 


dismiss the cross Bill for Want of Prosucution: but the 
usual Certificate, obtained from the Clerk in Court for 
that Purpose, had not, when signed by the Six-Clerk, the 
proper concluding Words, “ since which no farther Pro- 
ccedings have been had.” Those Words were after¬ 
wards added by Interlineation. Tliat Order was not 
drawn up: but another Motion was made on thqj^l2th 
May, 1812, to •iUer the Order nunc pro tunc; and the 
Older, made on that Motion, was not served until the 
ing the Motion, 'Mth o( Jaman/, 1813. 
discharged 

without Costs Atiorncf/ General Snee, PoM, 3 Vol. 170. 

upon the Dc- 
fendant’s Laches. • 


A Motion 
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A Motion was made to discharge the Order to dismisji 
the cross Bill on Affidavit of these Facts, and that no No¬ 
tice was given of the Motion to dismiss. 

Mr. in support of the Motion, contended, that 
the Order had been obtained by Surprise^ and against the 
usual Courtesy of Practice. 

Mr. Cullmt for the Defendant, insisted, thalJtbe Order 
was regular, according to tbe Practice, as now settled, 
that Notice is not necessary (a). 

The Lord Chancellor. 

This Motion depends on Two Circumstances. If the 
Words interlined stood originally Part of tbe Six-Clerk*s 
Certificate, then tbe Order to dismiss the Bill was regu¬ 
lar : if those Words were not originally there, it will pro¬ 
bably turn out, that the lUgisterf when applied to, for 
the Older, observed the Emission; and those Words were 
afterwards inserted by the Six-Clerk. Considered with 
extreme Strictness this is not regular; as, when the Ap¬ 
plication is made to the Court, I must understand the 
Order as at that Time made, and the Recital as correctly 
true; which it was not: but that strict Regularity would 
introduce Mischief in actual Practice: tlie general Con¬ 
venience being much forwarded by this Attention of the 
Registers (b). 

The Point, now to be considered^is, what has been 
done upon that Order *, and, if nothing has been done. 


(a) Degraves v. Lane, 15 (i) See mils v. Pugh, 10 

f^es. 291. Naylor v. Taykr, Ves. 402. McMahon v. S\s~ 
Jackson V. Potenal, 16 Ves. son, 12 Ves. 465. 

127 . 204 . 

X 4 whether 




1813 . 

Browne 

V. 

Btme. 



31 £ 

1813. 

Bbowne 

V, 

Byne. 


CASES IN CHANCERY. 

whether the Party ought not to be now put in the same 
Situation, as if upon Notice they had come to the Court; 
proposing upon tlic Nature of the Two Causes to dis¬ 
charge the Order to dismiss under the Circumstances of 
both Causes, and upon Terms. Here is a Bill, for the 
specidc Perforifiance of a Contract, and on the other 
Hand a cross Bill to rescind it. I do not enter into the 
Merits farther than the Observation, that there is a neces¬ 
sary Conpectiou between these Suits. Answers were put 
in to both Bills so long ago, that an Order was made on 
the SOth of Maj/f 1811, to dismiss the Bill in the cross 
Cause on the Ground that no Step had been taken by the 
Plaintiff in that Cause for Three Terms. That Bill was 
dismissed by the Order; supposing it regular: but no 
Proceeding w'as had for the Purpose of drawing up that 
Order for a Year; and after that Delay they applied to 
draw it up mmc pro tunc. Having obtained that Order, 
they take no Step to serve it until the SOth of January, 
1813. In the mean Time noting was done in the ori¬ 
ginal Cause. 

The present Application is made as soon as could be 
after the first effectual Service of the Order, made on the 
SOth of May, 1811, the Moment they knew of that Pro¬ 
ceeding, to reinstate the Cause. If I could have rein¬ 
stated it immediately, upon the Nature of both Causes 
and their Connection, why should I not do so now no¬ 
thing being done on the other Side; and the Order not 
served until 181s. 

1 have no Difficulty in saying, I wdll discharge this 
Order without any Costs; that it may be understood I do 
80 on account of this Delay. 


WRIGHT 
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WRIGHT v. ATKYNS. 

T he Decree, pronounced at the intbis Cause (a), 

declaring the Defendant Tenant for Life in her 
own Right, and a Trustee as to the Remainder in Fee for 
the Plaintiff, and giving the Directions prayed accordingly 
for raising the Charges by a Sale, &c. the Plaintiff moved 
for an Injunction to restrain her from cutting Tipiber, &c. 
She had appealed from the Decree at the Bolls. 

Mr. Richards, Sir Samuel Romillj/, and Mr. Heys, in 
support of the Motion, urged, t.iat, whatever Question 
might be made, whether a Decree should be executed 
pending an Appeal, there can be no Doubt, that a Party 
shall not in direct Defiance of the Decree be permitted 
to do irreparable Mischief. 

Mr. Leach, Mr. Hall, and Mr. Bell, for the Defendant. 

The Effect of this Wiiris, that the Defendant has the 
Inheritance until she executes what the Master of the 
Rolls considers a Trust. What is the Analogy between 
such an Estate, and a mere legal Tenancy for Life ? The 
Rill does not pray an Injunction; which this Court is not 
in the Habit of granting without a special Prayer ; Sa- 
voty V. JDyer (b); and there is the less Reason to stretch 
the Practice in the Instance of a Trust of this indefinite 
Description. 

Mr. Richards, in Reply. 

The Estate, which the Defendant taides under this Will, 
cannot be distinguished from a legal Tenancy for Life; and 
surely without putting the Party to the Inconvenience of 
filing a new Bill, praying an Injunction, this Court will 
interpose to restrain a Tenant for Life from committing ir- 

(o) 17 Ves. 255 . {b) Amb, 70. 

reparable 


1813, 

Feb 3 2,20,26. 
(17 Fes. 255.) 

Devise to A. 
and lier Heirs 
for ever, ** in 
the fullest 
Confidence, 

'' that after her 
« Decease she 
** will devise 
** the Property 
** to my Fa- 
" mily” being 
restrained to an 
Estate for Life 
by Decree at 
the Rolls, the 
Devisee was in- 
joined from 
cutting Timber 
pending on Ap¬ 
peal. 
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reparable Injur}'. The Decree at the HolU standing uure- 
versed, the clear Right, arising underit, cannot be ailccted 
by the mere Omission to pray an Injunction. 

The Lord Chancellor. 

In all these Cases upon Words of Recommendation, 
Trust, Confidence, &c. the Party has according to all the 
Authorities from Ilohart downwards a Power of Disposi¬ 
tion in Favor of any Person, answering the Description at 
his Death^‘-With regard to the Injunction there is a Dis¬ 
tinction upon the Practice: generally if the Bill does not 
pray an Injunction, the Plaintiff cannot move for an In¬ 
junction under the Pra} er for general Relief: but if after 
a Decree for an Account under a Bill for Foreclosure tlie 
Mortgagor attempted to cut Timber, the Court would 
enjoin him, though there was no Prayer for that (l). 1 

incline to think, that whether the Defendant is Tenant for 
Life without Impcaciimcut of Waste, or not, after this 
Decree for a Sale of Part of the Estate the Court would 
not permit any one to cut Timber in the mean Time. 
As to the rest of the Case I will grant the Injunction at 
present; considering it open, if the Defendant chooses to 
apply at the next Seal. 

A Motion was made to dissolve the Injunction. 

Mr. Leachf Mr. Hall, and Mr. Bell, in support of 
the Motion. 

The Object in cutting this Timber, which was fit for 
cutting, was to repair tiic Mansion House, in a ruinous 
and dilapidated State. The Question is, whether under 

(1) As to granting Injunc- 318, and Ford v. Crompton, 
tion after Decree,1 Cox, 296. Seethe J.o}d 
v.ChcUle,4 Bro. C. C. 163, C/;«»cc/for’s(Observations as to 
PaxtonDouglas, 8 b'es. 520, granting a neExeat not prayed 
MockervHlxed, I JiallSfBial, for by the Bill, 18 Ves. 354. 

this 
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this Devise the Defendant can be considered in any other 
Light than as a Tenant for Life without Impeachment of 
Waste. She was evidently the primary Object of the 
Testator's Bounty ; who, it must be conceived, intended 
to give her for her Life the most beneficial Interest. 
The Court, restraining her Interest to a Tenancy for Life, 
preventing her Alienation, did not mean to impede or 
restrain the full Use and Enjoyment during her Life, as 
if she had the Inheritance. The Objection, that the In¬ 
junction is not prayed, must not be overloo*^d. 

Mr. RicbardSj Sir Samuel RomUlyf and Mr. H^s, 
for the Plaintiff. 

Until this Decree is reversed, it must be presumed to 
be right, and accordingly must be obeyed. The Decision 
ill Dj/er («), upon which it is founded, has been approved 
by Lofd Hobart and Lord Hardwicke. This Decree 
lias decided, that the Defendant is not entitled to the In¬ 
heritance ; and an Estate for Life is always impeachable 
for Waste, unless by positive Limitation. That Restraint 
is an Incident of every Tenancy for Life. The Timber 
is Part of the Inheritance; as much so as the Soil, Mines, 
£tc. The Power, hich it is contended she has by this 
Devise of selecting the Object, on vvhom the Inheritance 
shall devolve, cannot enlarge her Interest; or make it 
more than a mere Estate for Life. 

T7ie Lord Chancellor. 

I have not the slightest Doubt, that the Testator did 
not mean that the Defendant should be impeached for 
Waste: but I cannot avoid the Construction, that her 
Heir at Law w'ould be a Trustee for his Heir at Law ; 
and then the Consequence must attach. This Sort of 
Trust, is generally a Surprise on the Intention: but it is 
too late to correct that 

(^) Chapmards Case, Dy. 333. 

I certainly 


1813. 

WaioBT 

V. 

Atkvns. 


Feh. 26, 
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I certainly do not know a Case, that resembles this. 
Wright Effect of the WUl, upon the Doctrine of this Court, 

V. reducing the Estate to a Tenancy for Life, the Conse- 

Axkyns. qiience seems to follow; unless it is better excluded than 

it appears to be by this Will. Conceiving these Cases, 
upon Words of Hope, Confidence, &c. to be generally 
decided against the Intention, 1 have endeavoured to raise 
a Distinction in the Defendant's Favor, but cannot. I 
do not believe the Testator intended a mere Trust: but 
that must be the Construction, if the Word ** Family” is 
properly construed (1). 


1813, 

Feb. 20, 22. 


BYNE, Ex parte (2). 


A Person at¬ 
tending Com¬ 
missioners of 
Bankruptcy, 
without a Sum¬ 
mons, swear¬ 
ing, that he 
was a material 
Witness, and 
not contra¬ 
dicted, pro- 


A TNf Application was made on Affidavit, withodt a Pe- 
-^itlon, for the Discharge of a Person, arrested under 
the following Circumstances. 

Under the Order, lately made by the Lord Chancel¬ 
lor (a) for proceeding in the Examination of Brpantf a 
Bankrupt, as far as it related to tlie Title and Value of 
the Estate at Woldtngham, a Meeting was held at Guilds 
hall; and was adjourned for the Purpose of having a 
private Meeting; at which Bi^ne attended, without a 


tected firom Ar¬ 
rest, while re- 


(o) Ex parte Bryant, Ante. 


maining, though having left the Room by Order for the Purpose of se¬ 
parate Examination; and while returning : whether while going, (lucere. 

Order to be discharged immediately, by the Party in the first Instance \ 
if disobeyed, to be extended to the Officer, with Costs, 

Application at the Bar without a Petition the proper Form in such 
R Cose j and Time to answer the Affidavit refused. 


(I) Coop. llep. 111. (2) 1 Rosens Bkpt. Ca. 4-51. 

Summons, 
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Sunfinous^ tendering himself to the Commissioners as a 
Witness. The Conimis^ooers acceding to a Proposal, 
that the Witnesses should be examined apart/* i^ne by 
their Order withdrew; and soon after he had left the 
Room was arrested at the Suit of the Bankrupt upon a 
Judgment obtained in the Year 1806. 

Sir Samuel Romilli/, in support of the Discharge, re¬ 
sisted an Application for Time to answer the Affidavit; 
observing, that in the mean Time the Party«» in Custody 
unjustly; and referring to jiyleCa Case; where Lord 
Thunrlow took the Examination viva voce. 

Mr. Cidlenf for the Bankrupt, said, that for the Purpose 
of an Examination viva voce the Client must be pio- 
duced. 

The Lord Chancellor permitted the Applicadou 
to proceed; observing, that it may happen, that the 
Client cannot be produced; that this, being in Bankruptcy, 
is the proper Form of Application ; and that it must be 
heard immediately, in order to an immediate Determina¬ 
tion, whether it would be right to act. 

Sir Samuel Ronullyp Mr. Bell, and Mr. MofUague, in 
support of the Application to discharge. 

The only Question is, whether a Person, attending 
Commissioners of Bankruptcy without a Summons for 
the Purpose of being examined, is^ entitled to Protection 
from Arrest. There is no Doubt of the Right of this Person 
to be discharged, according to your Lordship's Opinion in 
Ex parte King (a), that a Creditor, attending merely to 
prove his Debt, w'ithout a Summons, is protected, lliis 

(a) 17 Vcs. 312. See 316. 

Person 


817 

I8ia 

BtN£, 

Ex parte. 
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w-' 

Btkte^ 

Ex parte. 


Person attended in consequence of your Lordship's Order, 
to give material Information relative to the Estate, which 
was the Subject of that Order; and having also a Claim 
on the Proceedings under this Commission, depending on 
bis Right to this Estate, which he sold to the Bankrupt; 
but has never received Payment. Immediately on leaving 
tfie Room by Order of the Commissioners, who thought 
it right, that the Witnesses sliould be examined apart, 
he was arrested under a Judgment, obtained by the Bank¬ 
rupt in 180 v. The public Meeting at GuiMhallf re¬ 
strained by the late Order to an Investigation of the Title 
and Value of this Estate, was adjourned for the Conve¬ 
nience of the Bankrupt, that the Inquiry might not be 
public. The Protection clearly extends to all Persons, 
generally, coming to assist in the Administration of Justice. 
This Person was attending at the Moment for the Pur¬ 
pose of being examined ; and went out by the Direction 
of the Commissioners merely while the other Witnesses 
were under Examination. He was arrested upon a Writ> 
issued on the same Day, while the Inquiry was pro¬ 
ceeding, by the*Bankrupt; who is not the Creditor; the 
Right to the Debt having passed to his Assignees. The 
Arrest is therefore clearly illegal; and the Costs arc not 
an adequate Compensation. 


Mr. CuUenf for the Bankrupt. 

The Extension of the Privilege now sought goes be¬ 
yond all Precedent. In the Case of Meekins v. Smith (a) 
the Party, though attending certainly without a Sum- 
' mens, was called on to attend in respect of the Rela¬ 
tion he had to the Cause : but the Consideration as 
to the Attendance of Witnesses is very difierent. They 


(a) 1 If. Black. 636. 


are 
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are entitled to Protiection onlj as far as tbeir Presence is 
necessary for the Interests of others. This Person is a 
mere Stranger as to the Inquiry before the Coramis* 
sioners; with no direct Interest to be affected by the 
Proceeding tinder this Commission. He must therefore 
. be considered as a Volunteer, attending from Motives of 
Curiosity., The Distinction of this Case from Meekins 
V. Smith is, first, that this is not a Cause : secondly, that 
this Person was nut called on to attend. He was neither 
a Party, nor a Person interested. Your Lq^ship's Ob¬ 
servations in Ex parte King are applied to the Creditor, 
considered as Suitor in a Cause. 


iai3« 

Bymk, 
Ex parte. 


Mr. Wingfield, one of the Commissioners, stated, diat 
they were proceeding to enquire into the Title and Value 
of the Estate, when the Objectiou was made, that these 
Inquiries should not be rtiade in the Presence of Bi/ne ,* 
who had filed a Bill, claiming the Estate as his own. 
The Commissioners therefore informed him, that they 
could not permit him to hear the Objections of other 
Pcjsoiis to the Bankrupt’s Title; but would afterwards 
hoar his Objections; that certainly he hud not been sum¬ 
moned : but there he was. 


Tf'te Lord Chancellor. 

It was settled by Lord Kenyon, and that has been since Protection 
acted upon, that Persons attending Commissioners of from Arrest of 
Bankruptcy for the Purpose of aiding them in the Admi- Persons attend -' 
nistration of J ustice in Bankruptcy, arc, not upon the ing Commis- 
Circunistanco of having a Summons, but upon Principle sinners of 
and the Nature of the Thing, protected eundo, morando Bankruptcy for 
l edetmdo. I understood the Commissioners at this Purpose of 

very Examination to have been acting under their general them in 

Authority to examine the Bankrupt, limitedinconsequence Admini¬ 

stration of Jus¬ 
tice eundo, morando 4* redeundo, not by having a Summons, but upon 
Principle, applying to a Witness or Party. 


of 
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of what fell from me: but they did not require my li- 
mitdng Order to enable them to go on: it was rather a 
Hint^ to them to stop. The Consequence is, that any 
Person, attending them upon that Inquiry, was attending 
under Circumstances, entitling him to that Protection, 
which a Witness or Party has. It is very clear, that this 
Protection does not require a Summons. Suppose a Wit¬ 
ness offers to attend without putting the Party to the Ex¬ 
pence of a Siibpanta: if he is actually there, be is in the 
same State^as if attending upon a Summons; as, being 
there, the Court will not part with him, if his Presence is 
necessary for the Purposes of Justice. 

It is clear upon the Proceedings in this Bankruptcy, 
that is a very material Witness upon this Inquiry; 
and, if he went, tendering himself for Examination, and 
the Hearing him in the Character, in which be proposed 
himself, was merely postponed by the Commissioners, 
under these Circumstances he is clearly entitled to Pro¬ 
tection, and in returning or going into another Room, 
&c. The Question is merely upon the Fact. When 
that is ascertained, the Application of the Principle is 
clear. I do not consider this Person as attending for 
the Purpose of establishing any Claim of his own: but, 
if he was attending to be examined for the Purpose of the 
Inquiiy, to which the Commissioners were confined by 
my Order, and an Objcctiun arose to his Examination 
upon his Interest, still, until the Commissioners had over¬ 
ruled that Objection, upon the Point of his Interest, he 
was entitled to Protection. The Commissioners I under¬ 
stand did not feel, that there was any Objection to re¬ 
ceiving the Information he wished to tender: but they very 
properly thought it right first to hear other Persons in his 
Absence; and postponed his Examination; not deciding^ 
that be should not be heard. 


Let 
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L«t Bryant therefore if he pleases, make an Affidavit;. 
which, if I should have left the Hall, may be sent to my 
House; but, this Question must be decided immediately; 
and,'* therefore, if I have not such Affidavit by Five 
o’clock, this Person must be discharged. 

A very nice Question might arise upon the Effect of the 
Want of a Summons, where the Arrest happens eundo: 
but, if the Person without a Summons, goes to discharge 
that Dut}', which the Summons would compel him to 
discharge, and is actually before the Judicature, there ten¬ 
dering his Evidence, the Want of a Summons can never 
deprive him of the Privilege. 


The Bankrupt produced an Affidavit: but it bad not 
been filed; and he referred to Kinder v. WtUiams (a). 

Sir Samuel Romill^, in Reply. 

The Case of Kinder v, Williams was over-ruled in Ex 
jiarte King (ft). What Byne had to state was most ma¬ 
terial upon this Inquiry into the Title and Value of this 
Estate, with a View of ascertaining, whether it was suffi¬ 
cient to satisfy the Bankrupt’s Debts. Bi/ne attended to 
state,' that he had sold the Estate, and had not been paid 
for it; ihqt he had therefore a Tiien. Is not that a mate¬ 
rial Fact ? This Right to Protection cannot depend on 
such a Circumstance as whether the Parly has or has not 
a Summons. If a Person, happening to be near the 
Court, attended voluntarily to give material Evidence in a 
capital Case, would he not be protected ? 


The Lord Chancellor. 

Wherever an Application is made, either to the Lord 
Chancelior, or a Court of Law, or a Judge at Chambers, 


(a) 4- Term Rep. 377* 

VoL. J. 


(ft) 7 Vcs. 312. 

upon 


3^1 

1813. 

Byke, 

Ex parte. 


Feb . 23. 


[8a2‘ 
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'-v-» 

Byne, 
Ex peartc. 


upon such a Subject as this, the Rule, by which the Fact 
is to be eKainiued, is, and must of Necessity be, that the 
Court must believe tlie Affidavit, so far as it is not con¬ 
tradicted by the Person, against whose Arrest the Appli¬ 
cation seeks Relief. That w’as the Rule, upon which 
Lord Thurlow acted in Ayle^s Case; discharging him 
upon w’hat he swore in Court; though not believiug a 
Word of it; leaving them to the Remedy by Indictment; 
a Course which was successfully pursued in that Instance. 


The Facts of this Case I must collect from the Affida¬ 
vit of Byne, from that of Bryant^ as far as it is material, 
and from what has been stated to me in Court by one of 
the Commissioners. The Meeting of the Commissioners 
was nut merely held under an Order of mine; but was iu 
the Exercise of their general Jurisdiction to examine the 
Bankrupt; which Examination was by my Order, pro¬ 
perly or improperly, confined to the Wohlingham Estate. 
It is alleged, that tliis Person is not to be considered as 
attending under a Summons; and I take it so; that there 
was no Summons. Bryant's Affidavit .shews a strong 
Case, that Jiync can have no Claim to the Estate: but 
the Truth of that is not matciial upon the Point of Dis¬ 
charge. The Question for my C'unsideratiou is only, 
whether upon a Keferunce to the Commissioners to en¬ 
quire as to the Title and Value of this Estate it was not 
for them to consider, how far this Claim affected the Title 
or V^alue; and whether a Person, proposing himself for 
Examination upon those Points, was or was not, to be 
received by them as a Witness. 


£ 323 ] 


Admitting therefore that Bytie had no Summons, first, 
is not a Person, duly attending Commissioners of Bank¬ 
ruptcy as a Witness, though without a Summons, entitled 
to Protection ? I will not repeat all the Reasons, upon 
which I formed an Opinion in a former Case, against 
which I believe no Authority will be found, that Witnesses, 

if 
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if duly attending Commissioners of Bankruptcy, are enti¬ 
tled to Protection as much as when attending other Tri¬ 
bunals, more properly called Courts of Justice; I mean 
tlie Courts of Record in Westminster Hall; and my Opi¬ 
nion, to which also there is no Contradiction, is, that a 
Summons is not necessary. 


ISIS. 



Ex parte. 


I do not decide, what would be the Effect of an Arrest, 
where the Party was proceeding to a Court of Justice; 
and nothing was done in that Court. It »TiII be Time 
enough to determine that, when .such a Case occurs; but 
if a Person, attending without a Summons, tenders him¬ 
self for Examination, and the Court does not repudiate 
him as a Witness, but proposes to go into the Examina> 
tion, and he is waiting for that Purpose, or is conduct¬ 
ing himself according to their Pleasure, directing the 
Manner of the Examination, his Appearance there being 
merely voluntary, that is not a Ground, entitling another 
Person to arrest him. Did the Commissioners deal witli 
him as a Person to be examined upon some Point of the 
Inquiry, referred to them ? He positively swears, that they 
did; that it was proposed, that the Parties should be exa¬ 
mined separately; and was so adjudged : and that this Per¬ 
son should not be examined until after the Examination of 
the other Parties. That is a Decision, that they had ac¬ 
cepted him as a Witness. It is not for me, or any other 
Court, to say, whether it may turn out, that his £xa- 
iniiiatioD was, or was not, material. He must be entitled 
to Protection in order to ascertain that. The Fact is 
sw'orn to t in that he is not contradicted; and, if he swears 
falsely, that must be set right another Way. 


As to the Costs, I do not believe, any Contempt was 
intended ; but a Person arrested, w'ho ought not to be ar¬ 
rested, is entitled to be discharged at the Expeiice of the 

Y 2 Person, 
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Byne, 
£,v paiie^ 


Person, who arrested him. Upon that Ground tilone 
therefore he is entitled to Costs. Let him be discharged 
with Costs. 


Take the Order in these Words; that Bryjant discharge 
him; and, if he does not, let the Officer attend me again 
To-morrow; and I shall then order them both to discharge 
him (a). 

(«) Ex parte Donlcvy, 7 Ves. 317. 


BOEHM 1’. DE TASTET. 


1813 ,. 

Feb. 12.20. 

Defendant in fTHIHE Bill prayed an Account. On the 10th of Ad- 
Contempt, _JL. vemheVi 18 ) 2, an Attachment issued against the De- 
under an Order fendant, for Want of an Answer; and on the 16th an 
for a Messen- w'as made for the Messenger to take the Defendant 

ger,^ putting in Custody. On the 18th, the Defendant filed his An¬ 
swer; to which Exceptions were taken; and the Master 
on the 3d of February, reported the Answer to be in¬ 
sufficient in all the Points excepted to. The Plaintiif^s 
Clerk in Court, conceiving that, as the Answer was re¬ 
accepted Costs, insufficient, a Subpoena for a better Answer was 

mav imtne- , unnecessary, and that the Order of the ICth of November 
diatcly proceed remained in Force, instructed the Messenger to take the 
^ 325 ] ' Defendant into Custody, whicli he accordingly did on the 
upon the old 6th of February. 

Process with¬ 
out Subpoena 
or Notice for a 
better Answer 
but, if in Cus¬ 
tody the Process discharged pending the Reference by Tender of Costs. 

In a Case of doubtful Practice farther Time to answer allowed on 
Terms. 


an Answer, to 
which Excep¬ 
tions were al¬ 
lowed, Plain¬ 
tiff not having 


A Motion was made, that the Defendant may be 
discharged out of the Custody of the Messenger, with 
Costs. 


Mr. 
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Mr. Bell, and ShadweUf in support of the Motion, 
contended, that the Caption was irregular: the Process 
of Contempt could not within the Terms of L5rd Keeper 
Finch's Order (a) be proceeded on, until revived by a 

Rule 


1813. 


Boehm. 

V, 

De Tastet. 


(a) General Order, 1676 : 
“ That in all suoh Cases, 
where the Defendants are 
" to make farther Answers, 
“ the Plaintiff shall not 
be obliged to serve the 
** Defendant with a Sub- 
“ poena to make a better 
" Answer, but shall only be 
** obliged to ^ve a Rule to 
“ make a better Answer, if it 
can be given in Term 
Time, or if not, then to 
** gi\. the Defendant’s Clerk 
in Court a Copy of the 
** Order or Report, whereby 
the Defendant shall be 
** ruled to make such better 
** Answer during the Conti- 
“ nuance of the public Seals, 
“ before, or after the 'Perm ; 
t* and if after such Rule or 
" Notice is given, the De- 
fendant do not in Eight 
** Days p«t in a perfect An- 
** swer, or by Order, or Con- 
** sent of the Clerk on both 
“ Sides., obtain a Commis- 
** sion to answer, and there- 


" by return a perfect An- 
swer at the Return there- 
" of, the Process of Con- 
tempt shall issue for Want 
** thereof; and in case any 
former Process of Con- 
** tempt shall have issued 
against such Defendants 
** for Want of appearing or 
answering, the Plaintiff 
may resort back to sucli 
“ Process of Contempt, and 
** proceed thereupon, after 
** such Rule or Notice given 
“ as aforesaid, notwithstand- 
** ing the Costs of such for- 
** mer Process were paid 
upon the coming in of 
such insufficient or frivo- 
“ lous Answer, Pica, or De- 
murrer: but when the 
** Defendant hath put in a 
full Answer, such Costs as 
“ he had paid for such for- 
mer Process, shall upon 
Payment of the rest be 
'' deducted and allowed to 
him.” (See Ord. in Ch. 
p. 193, Ed. 1698). (1). 


(1) Ord. Ch. {Ed, Beam.) 250. 
Y3 
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Rule or Notice; no Subpoena having issued for a better 
Answer; and the Case of Brtm^ld v. Chichester (a) 
could not be considered an Authority against a General 
Order of the Court: nor can a Course of erroneous Prac¬ 
tice, however long continued, prevail against such Order: 
Broomhead v. Smith (i). 

Sir Samuel Mr. Harty aiid#Mr. WilsoUf for 

the Plaintiff'. 

Under these Circumstances, Process of Contempt to 
a Messenger issued against the Defendant, and iiii Answer 
reported insufficient, Notice is not required : but the 
Plaintiff may according to the present Practice, and tlie 
Case in Pee/e Williams (c) take up the former Process. 
The Order relied on, if inconsistent with the Practice, 
must be rejected as obsolete: but it seems to be confined 
to the Case of Costs paid and accepted; which would have 
purged the Contempt. This Plaintiff, not having ac¬ 
cepted the Costs, is therefore entitled to take up the Pro¬ 
cess, Nvhere it dropped ; and is not obliged for the Pur¬ 
pose of compelling a farther Answer to begin de novo. 

The Lord Chancellor. 

I have taken the Practice to be thus ; that where Pro¬ 
cess of Contempt issues for Want of an Answer, and an 
Answer is put in, the Defendant is then entitled to be dis¬ 
charged from Custody on paying the Costs, or on Tender 
and Refusal. 1 h?d also supposed upon Kecollection, 
that, if the Costs were accepted, and the Answer was re¬ 
ported insufficient, the Plaintiff must begin de nom : but, 

(o) 1 Dick. 370. llO. Bailey v. Bailey, 11 Ves, 

(5) 8 Tc.y. 3^7- .151. Mooters v. Taylor^ I 6 

(c) Anon. 2 P. Will. 481. Vcs. 4J7. Coulson v. Graham^ 
See Child v. Brabson, 2 Fes. the following Case. 

if 
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if they were refused, he could go on with the old Process, 
in some Sense without Notice; as, if the Defendant has 
not Notice, what the Report is, it is his own Fault. The 
Court had come to this Conclusion; that it was improper 
to deprive the Defendant of his personal Liberty, unless 
tlie Court would at the Moment look into the Answer, 
and see, whether it was sufficient; which was not the 
Habit of the Court. 


1813. 

BobbsC 

Ds TasTET. 


I had no Recollection, that this Order tifas ever men- Effect of con- 
tioned. I admit the Difficulty I found in the Case of tinned Practice 
Broomhead v. Smith (a) upon a Practice, subsisting against against an Or- 
a positive Order, not appearing to have been reversed : der of Court, 
but from a Manuscript Book, containing all the written 
Orders, which was presented by Mr. Dickens to Ijord 
Loug-hborougk, who handed it to me, as I shall to iny 
Successor, I can see, that it is impossible for this Court 
in many Instances to support its present practice upon the 
Notion, that a continued Practice does not nullify a 
written Order ; that involving certainly a serious Question. 


With the View to a right Decision upon this Point I 
consulted the Registers; and also inquired from the Offi¬ 
cer, executing the Process, what was the Practice on his 
Part. His Answer was, that he could not discharge the 
Defendant without personally knowing, whether, he had 
paid, or tendered, the Costs. That Circumstance, that 
the actual Practice of the Messenger is different according 
to die Fact, whether the Costs are paid, or not, is very 
striking, and requires great Attention; as, unless that Dis- C ^28 ] 
tinction is correct, there is false Iinpi isomucnl in every 
Instance. If the Report of Insufficiency, not excepted 
to, is a Ground for reviving the Process, how can the 
Derendaut be ignorant, what the Report is f It is his 


(a) 8 Ves. 357. 

Y4 


own 
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1813. own Eault, if he wilt not attend^ when the Master settles 
Boehm Report. 

Ws 

D£ Tastbt, Upon these Grounds I have decided according to the 
Case, cited from Peere fViUiams (a), that, if the PJaintifl' 
insists, tliatthe Answer is insuAiciciit, the Court says, that 
is to bo tried in the Master’s Oflice; and tl»e Defendant, 
pa 3 ing or tendering the Costs, shall not be deprived of his 
Liberty, while that is under Consideration: but the Mo¬ 
ment that tnftis out no longer to be a Subject of Consi¬ 
deration, there is no Reason, w by he should not be in Cus¬ 
tody. I have frequently ruled the Process, as it is now 
stated, to be regular; certainly without any Knowledge of 
this Order: but much of modem Practice will, I fear, be 
found inconsistent with subsisting Orders, without any 
Contradiction of them by subsequent Orders; and upon 
Repeated De- repeated Decisions, forming a Series of Prac- 

cisions, form- must be, against an Order, may with safety be 

ing a Series of taken to amount to a Reversal of that Order (1). 

Practice, may 

amount to the My Opinion therefore is, that this Process is regu- 
Reversal of an lar (2). 

Order. 

Feb. 20. Lord Chancellor said, that upon Consideratiou 

and Communication with those, who were most compe¬ 
tent to correct any Error on this Subject, his Opinion, 
tltat this Practice was regular, continued: but in such a 
Case, a fair Opinion having been held the other Way, it 

(a) 2 P. Will. 1.8 L 

(1) See Pref. p. 14, to Ord. HUl v. Turner, Post, Vol. 

Ch. (Ed. Beant.) 100. Z12. Bonus \. FlacJc, 18 

(2) Couhm V. Graham, Fes.2&7»^o6. Agar v. Regent's 
Post, 331. Smith V. Blofield, Canal Co., Coop, Rep, 221. 

would 
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would not be unreasonable to allow a short Time upon 
the Terras imposed in the Case of Pigott v. Stacie^ pro¬ 
duced from the Register's Book; requiring an Affidavit 
that the Defendant did not intentionally put in an in¬ 
sufficient Answer. 


3S^ 


1813. 

Boehm 


Da Tasteti. 


An Affidavit having been afterwards produced^ stating, 
tliat the Schedules to be annexed to the Answer were very 
long and complicated, the Lord Chancellor made an 
Order, giving the Defendant a Fortnight upoii the Terras 


in Pigott V. Stacie (a). 

(a) Pigott V. Stacie, 14 
June, 1775. Reg. Lib. B. 
1774, fo. 2»6. 

Application on the Part 
of a Defendant to be dis¬ 
charged out of the Custody 
of the Messenger, upon a 
Cepi Corpus, after an insuffi¬ 
cient Answer, for Irregula¬ 
rity, upon the Ground, that 
the Plaintiff had not served 
him with a Subpcenato make 
a better Answer. 

“ Upon opening, &c. to 
“ L. C. by Mr. Madocks and 
** Mr. Hollist, of Counsel 
** with the Defendant John 
Stacie, it was olledged, 
that by an Order of the 
*< 27 th Day of Ma^ last, 
« (suggesting, that, the De- 
“ fendant John Stacie being 
** in Contempt for Want of 
** his Answer to the Plain- 
“ tiff*'s Bill, an Attachment 
** issued against him direct- 


" ed to the Sheriff of Mid- 
** dlesex, who returned a Cepi 
Corpus thereon), it wasor- 
•* dered, that the Messenger, 
** attending this Court,shouId 
apprehend the said De- 
fendant, and bring him to 
“ the Bar of this Court, to 
answer his said Contempt, 
" whereupon such farther 
“ Order should be made as 
should be just; that the 
“ said John Stacie appre- 
“ heads, the Plaintiff was ir- 
regular in applying for 
** the said Order, for that the 
said Defendant John Sta- 
** cie*s Answer was reported 
insufficient; yet the Plain- 
" tiff should have served him 
** with a Subpoena to make 
a better Answer, which he 
hath not done j and there- 
fore it was prayed, that 
** the said Order might be 
** discharged for Irregula¬ 
rity ; 



sso 
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rity; and that the said De- 
" fendant John Stacie might 
be discharged out of Cus- 
tody of the Messenger j 
or that it might be re- 
** ferred to one of the 
** Masters of this Court to 
** certify, whether the said 
** Order was obtained regu- 
larly, or not,; whereupon, 
and upon hearing of Mr. 
“ Attorney-General and Mr. 
Solicitor-General and Mr. 
Sehoyn of Counsel for the 
** Plaintiff, and of what was 
alledged by the Counsel 
for the said Parties, his 
Lordship doth order, that 
upon the Defendant John 
** Stacie’s entering his Ap 
** pearance with the Register 
by his Clerk in Court in 
Four Days, consenting 
that the Serjeant at Arms, 

" attending this Court, shall 
*' go, and take the said De- 
fendant into his Custody, 
as on a Commission of 
Rebellion returned non est 
inventus, in case he doth 
not put in his Answer by 
" the Time hereinafter inen- 
** tinned, the said Defendant 
“ John Stacie be discharged 
out of Custody of the 
** Messenger as to his said 
** Contempt; and that the 
said Defendant * have a 


Month’s Time to put in his 
farther Answer.’* 

Pigott V. Stacie, 6th July 
1775. Reg. Lib. B. 1774, 
fo. 411. 

After the Order of the 
14th June, the Plaintiff (upon 
the usual Allegations) ob¬ 
tained an Order to amend 
his Bill, and that the De¬ 
fendant should answer the 
Amendments and Exceptions 
at the same Time 5 upon 
which the Defendant by Pe¬ 
tition to the Lord Chancellor 
obtained the following Order ; 

“ That upon the said De- 
** fendant undertaking to 
ask no farther Time, and 
“ upon his consenting, that 
“ the Serjeant at Arms should 
go against him, as un a 
Commission of Rebellion 
returned ??on est inventus, 
in Case he did not put in 
his Answer by the Time 
“ thereafter mentioned, the 
Defendant should have a 
“ Month’s farther Time to 
” put in his farther Answer 
“ to the said Exceptions 
“ from the Expiration of the 
" said former Order, and 
that in the mean Time all 
“ Proceedings by the Ser- 
" jeant at Arms for Want of 
the said Defendant’s An* 

“ swer should be stayed.” 

COULSON 
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COULSON GRAHAM. 

N this Cause, a Question, was made similar to that 
raised in Boehm v. De Tasiet (a). 


1813. 
Lincoln's 
Inn Hall,' 

I N this Cause, a Question, was made similar to that -Fcfi.ao. 
raisArl in linphm. v. D/? f/tX After Answer, 

reported insuf- 

Mr. Leachf and Mr. Wingjield, for the Plaintiff; Mr. geient. Plaintiff 
Agar, for the Defendant. may proceed 

The Ltord Chancellor, referring to his Judgment in 

, /.**. »* Process of Con- 

tnat Case, repeated his Opinion, that, after the Master 
, , , * • rp * , tempt without 

has reported the Answer insufhcient, the Plaintiff may go , 

^ ^ ® a new Order 

on upon his old Process of Contempt without any new 

Order, if he has not accepted Costs from the Defend- accepted Costs, 
ant. 

(fl) The preceding’ Case. 

1813. 
Lincoln’s 
Inn Hall, 

ROWE V. GUDGEON (l). Feh. 2i. 

IHE Defendant moved,-that the Master might be di- Practice 

reeled to specify, what particular Exceptions, taken Masters 

Office to re¬ 
port an Answer insufficient generally upon establishing one Excep¬ 
tion, without entering into more, corrected. 

to 


t: 


(1) Roioe V. Gudgeon: in 
Chancery, Nov. 13, li, ISI L 
The Plaintiff took 2.0 Excep¬ 
tions to the Answer j which 
was reported insufficient in 
22 . A second Answer was 
put in i upon which the Mas¬ 
ter reported generally, that 
the Answer was insufficient. 
The Defendant took Excep¬ 
tions to the Report, as erro¬ 
neous in reporting the An¬ 


swer insufficient in the first 
Exception, &c.} and so as to 
all exce{)t two 5 as to which 
he put in u third Answer. 

Mr. Bell, for the Plaintiff, 
relied on the Practice in the 
Master's Office, when a se¬ 
cond Answer is found in¬ 
sufficient in one Exception, to 
report it insufficient generally; 
and insisted that the Defen¬ 
dant, by %is third Answer, 
admitting 
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to the several Answers, he had allowed, and what he had 
over-ruled; in order that the Defendant might apply his 
additional Answer specifically to the Exceptions, that 
were allowed. 

Mr. Hall^ in support of the Motion. 

In the Case of Exceptions, taken in the first Instance 
to ail Answer, the Master reports on each Exception spe¬ 
cially ; precisely distinguishing, which Exceptions he al¬ 
lows, and wh'fjh he over-rules: but if the Answer is again 
referred to him, he satisfies himself, however numerous 
the Exceptions are, with reporting generally, that the 
Answer is insufficient. This Practice requires Alteration; 
the Defendant being incapable of ascertaining the Na¬ 
ture of the Master’s Objections. 


Mr. Bell, for the Plaintiff, resisted the Motion, as at 
Variance with the Practice; and observed, that the Cir¬ 
cumstances of the Case, shewing the most studied Delay 


admitting the Insufficiency, 
had over-ruled his Excep¬ 
tions. 

The Lord CuiiNCELi.oa,— 
The Form of Reference is 
to look into the Answer, and 
see, whether it is sufficient, or 
not, in the Points excepted 
to. Then the Defendant is 
told by the Report whether 
it is insufficient in all, or any, 
and which, of those Points : 
but if there are 20 Exceptions 
to the second Answer, the 
Master’s attention is called 
cmiy to one: the second Re¬ 
ference being only, whether 
the Answer is sufficient j 
which I should thinf ought to 


be construed with Reference 
to the Points excepted to. 
The Practice however is uni¬ 
form, that the Master looks 
only at the one pointed out; 
and if as to that the Answer 
is found insufficient, it is all 
Candour and Courtesy after¬ 
wards. The Master, whom 1 
have consulted, says, that, 
feeling the Inconvenience, he 
always recommends, that they 
should state all the Excep¬ 
tions, which they ins^t are 
ncK answered : a Recommen¬ 
dation always adopted by 
Counsel. 

The Exceptions to the Re¬ 
port were over-ruled. 


Ill 
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in the Defendant, would inducQ the Court not to depart 
from the strict Rule in this Instance. 

The Lord Chanceli.or. 

I am aware, that the Practice of the Master’s Office is 
that, where Exceptions are taken to an Answer, in this 
Stage the Master deals with them, as they do with In¬ 
dictments at the Old Bailey: if the first holds, not going 
into any of the others ; perhaps Eighty or Ninety in 
Number; as, if the Prisoner is convicted capitally upon 
one Indictment, they consider it unnecesLJiry to go into 
any other. That cannot be Right. The Party may ap¬ 
peal to the Court; and, if this Practice of the Master 
is correct, it is equally right for the Court to look no far¬ 
ther than the first Exception, that is established. They 
may then go to the House of Ziords ; who must either go 
through all the Exceptions, giving an original Judgment 
upon all the rest; or must follow the same Course; cjn- 
fining their Judgment to the first. Has not the Party a 
right to have a Judgment upon each Exception I There is 
no consistent Practice upon this ; as 1 found by Inquiry 
on a former Occasion. 

Considerable Difficulty occurs upon this particular 
Case ; as it is now represented, that I over-ruled the Ex¬ 
ceptions ; and the Defendant asked Time; which has 
expired. I doubt, whether I did Right in that: this being 
the first Instance of this Practice of the Office coming 
before the Court; and it w'ould have been enough to have 
stated, that the Mastei had not heard the other Excep¬ 
tions. If that had been mentioned, I would have sent it 
back ; a.s it is not for me to decide upon an Exception, 
upon which the Master has not given his Judgment; nor 
for the House Lords^ until it has been decided both by 
the Master and this Court It is impossible, that this 
Practice can be right; that a Defendant is to fail in his 
Endeavours to answer several Exceptions, because he has 
failed in answering one. I should feel a Difficulty in 
ordering the Master to specify what Exceptions he has 

allowed, 


1813, 

Rows 

V. 

GuDOROsr. 
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1813. 

Lincoln’s 
Inn Hall, 
Feb. 24. 
Sheriff levy¬ 
ing upon Goods 
oUedged to be 
in Settlement, 
cannot main¬ 
tain a Bill of 
Interpleader. 


allowed, when it is stated, that he has not heard more 
than one: but my Opinion is, that the Suitor has a Riglit 
to the Master’s Judgment upon each of the Exceptions. 

I wish to communicate that to the Master; and wiil 
speak to him upon this particular Case. 

" ' . . . 

The Lord Chancellok said, he had talked with Mr. 
Cox ; who agreed, that on the Discussion of the Excep¬ 
tions tlie Muster’s Judgment ought to be given on each ; 
and, if the and Answer were sent to him, he would 
point out his Opinion on each without any Order. 


SLINGSBY u BOULTON (1). 

I N 1812, the Plaintiff’, being Sheriff’ of Yorkshire, re¬ 
ceived a Writ of Fieri Facias upon a Judgment, ob¬ 
tained by the Defeudunt Boulton against the other De¬ 
fendant, indorsed for =6*446. The Plaintiff levied; but 
receiving Notice, and a Copy of a Settlement of Part of 
the Goods, he made no Return ; but afterwaids paid in 
j6*329 : 2.9. being the Residue of the Levy after deducting 
the Sum paid to the Trustees of the Settlement; who 
brought an Action of Trover against the Plaintiff’ for 
the Goods in Settlement; and, tlie Defendant Boulton 
also claiming, the Plaintiff filed a Bill of Interpleader; 
offering to bring the Money into Court, if the Court should 
be of Opinion, that under the Circumstances he ought to 
do so; and moved for au Injunction. 


Mr. Barbet', for the Motion, admitted, that this was a 
Bill of Interpleader without bringing the Money into 

(1) See as to Interpleader, son v. Anderson, Post, VoL 2, 
Birch V. Corbin, Dawson v. 407. Burnett v. Anderson, 1 
Hardcasile, Hodges v. Umiih, Merimle, 104, and Martinius 
} Cox, 144f, ^78,3b7. Edenson v. Helmuth. Coop. 345. and 
V. Roberts, Brymer v. Bucha- Post, 2 Vol. 412. 
nan, 2 Cox, 280, t25. Stetmi^ Court; 
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Court; but insisted, that under the Circumstances of the 
Case it was not necessary. 

Mr. Johnson^ for the Defendant, resisted the Motion, 
on the Ground, that the Interposition of this Court to 
compel Defendants to interplead could not be obtained, 
when the Fund was not deposited. 

The Lord Chancellor. 

Is there any Instance of a Bill of Interpleader by the 
Sheriff ? He acts at his Peril in selling the floods; and is 


1813. 

Slinosby 

u. 

Boulton. 


Plaintiff in a 


the Plaintiff always admits a Title against himself in all 
the Defendants. A Person cannot file a Bill of Inter¬ 
pleader, who is obliged to put his Case upon this, that as 
to some of the Defendants he is a wrong-doer. 


N o Order was made. 


CORBETT n. CORBETT. 


concluded from stating a Case of Interpleader; in which oflnter- 

[335] 

pleader admits 
a Title against 
himself in all 
the Defend¬ 
ants -f and 

cannot say, that as to some he is a wrong-doer. 

1813, 

Feb. 12. 15. 
AfarcZi3.11.12. 

A fter a Decree, directing the Plaintiff to bring an Order to read 
Ejectment at the next Spring Assizes for the on a Trial, di- 
County of Salop, a Motion was made, that the Plain- reeled at Law, 
tiff might be at Liberty to read the Depositions of the • Depositions of 
Defendant’s Witnesses, taken in this Court in a Cause of Witnesses, 
Corbett v. Corbett, instituted in the Year 179], and also by Af- 

the Depositions of the Plaintiff’s Witnesses, taken iti this 
Cause at the Tjial of the Ejectment, directed by the De- 
cree, in case such Witnesses, or any, or either, of them 
shall be dead at the Time of the Trial, or shall be proved of at- 
at such Trial to be in such a State of Health as not to be 
capable of attending the said Trial. Danger of 

Death, with Liberty to examine them on Interrogatories, and the 
Depositions of such other Persons as should be proved at the Trial to be 
dead, or unable to attend : such Order, whether to be made in Equity, 
or left to the Judge at Law, depending on a sound Discretion. 

Mr. 
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Witness being 
proved unable 
to attend a 
Trial, ancillary 
to a Suit in 
Equity, the 
Depositions 
may be read 
without an 
Order i but 
not without 
producing the 
Bill, Answer, 
and all Pro- 
■“ ceedings. 


Feb. 15. 
March 3. 


Mr. Newlandf for the Motion, stated, that many of- 
the Witnesses were very old and infirm; and it would be 
impossible for several of them but at the Hazard of their 
Lives to attempt attending the Trial; and mentioned the 
Case of Palmer v. Lord Ayle&hwry (a). 

Mr. BenyoUf against the Motion, objected that, there 
was no Aflfidavit. 

Mr. Wilson (Amicus Curim) mentioned the late Case 
of Andrews v. Palmer (6). 

The IjOTicl Chancellor. 

There is n great Mistake upon this Subject of readihg 
Depositions at Law. The Interposition of this Court is 
not from absolute Necessity: if the Depositions are taken 
in a Cause between the same Parties, and Proof is given 
at the Trial, that the Witnesses arc unable to attend, the 
Depositions may be read without an Order: but then the 
Party must incur the Ex pence and Trouble of having the 
Bill, Answer, and all the Proceedings. To prevent that 
Inconvenience therefore, where the Trial is ancillary to 
a Suit here, an Order of this Court is obtained, direct¬ 
ing the Judge at Nisi Prius to receive the Deposition 
without more Proof than that it is the Deposition. In 
the Case of Palmer v. Lord Aylesbury 1 had some 
Ground for concluding, that ti»e 'Witnesses were unable 
to attend: but it wpuld be very dangerous to make such 
an Order without some Foundation laid. 

The Motion, being refused, with Libert}" to apply 
again on Affidavit, was renewed in this Form : that the 
Plaintiff might be at Liberty to read the Pleadings, Pro¬ 
ceedings, and the Depositions of the Defendant's Wit¬ 
nesses taken in this Court in a Cause of Corbett v- Cor- 
hettf instituted in 1191, and also the Depositions of 
RAtecca Roberts, Wife of Morris RobertSf aged Seventy- 
five, and of Mary Mitton, Wife of Thomas Mittcni, 

(a) 15 Fes. 209. (b) Ante, 21. 


aged 
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^ged Elghty-one, and upwards^ and of such other of the 
Plaintiff’s Witnesses, taken in this Cause,'at the Trial of 
an Ejectment brought by the Plaintiff, pursuant to the 
Decree made, &.c. as shall be dead at the Time of such 
Trial, or shall be proved at the Trial to be in such a 
State of Health as not to be capable of attending it. 

In support of this Motion an Affidavit was read of a 
Physician and a Surgeon; stating, that Rebecca Roberts 
was not fit to travel; having ao internal Curaplaint, that 
would endanger her Life: but with respect to Mar^ 
Mitton the only Evidence produced was the Affidavit of 
a Clergyman, stating her great Age, and infirm State. 

Sir Samuel Romilly^ Mr. BcU^ and Mr. Newlandf in 
support of the Motion. 

Mr. Benyony for the Defendaut. 

In the Case of Palmer v. Lord Aylesbury (a), the Pre¬ 
cedent, upon which this Application is made, your Lord- 
ship did not mean to compel the Court of Law to read 
Evidence, which they would have considered inadmissible; 
but in that particular Case, to save tlie EKpense of taking 
down the Record, permitted the Deposition to be read. 
That single Case of Exception will not induce the Court 
to direct this Ejectment to be tried by a new Rule of Evi- ^ 
deuce; and vidthout a peremptory Order the Court of 
Law will not hear these Depositions; the Witnesses being 
alive. The Rule is laid down by Mr. Peake (5), taken 
from BvUerh Nisi PriuSy that, when it is proved, that 
the Witness is dead, or cannot be found, or, as has been 
said in Bullery has fallen sick by the W ay, the Deposi¬ 
tion ought to be admitted. Mr, Peake observes, that the 

(a) 15 Ves. 2P9 {b) Peake's Evidence. 

Vqx.. I, Z Circumstance 


18,13 

COBBBTT 

e. 

CoRBETt. 
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Circumstance last mentioned, though a good Grotiind for 
postponing the Trial, can hardly make the Deposition 
Evidence. If the Witness is alive, though bed-ridden, a 
Court of Law will not permit the Deposition to be read, 
nor the Hand-writing of an attesting Witness to be proved: 
the general Rule, that, if living, he must be produced, 
admitting Exceptions certainly; as in the Instance of a 
Man transported: but this Court, in those excepted 
Cases preventing the Necessity of carrying down the 
Record, di6 not mean to relax the Rule of Law. The 
Order, as it appears to have been drawn up in Palmer v. 
Lord Aylesbury^ is too extensive; and your Lordship 
will pause in making a new Rule of Evidence upon a 
purely legal Question: the Object of this Bill being 
merely to remove a Term for the Purpose of trying an 
Ejectment; not to have an Issue directed; which might 
admit greater Latitude. This is no more than a Case of 
Illness; which the Rule of Law does not provide for; 
and one Physician swears, that by easy Journeys, and 
with Care, the Witness may be taken to Shrewsbury, The 
Order therefore must be confined to the Depositions of 
Witnesses, w'ho arc dead; or perhaps leaving the Ques¬ 
tion, what Depositions shall be read, to the Discretion of 
the Court of Law. 

Sir Samuel Romilly, in Reply. 

If the Rule of Law is, as it is represented, with regard 
to Persons absolutely incapable from Illness of attending, 
that, their Depositions cannot be read, as they may be 
capable of attending at some future Time, a Court of 
Equity ought to order the Deposition to be received as 
Evidence; as the Court, assuming the Jurisdiction, must 
take Care, that the Case shall be properly tried. There is 
no Rule, requiring Proof at the Trial of the Incapacity to 
attend; which would create the Expense of taking down 

Professional 
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Professional Men, to be exambed for that Purpose. 
Upon tlie same Principle of saving Expense, on which the 
Court interposes to prevent taking down the Record, it vvill, 
if satisfied, that the Witness is not capable of attending, 
or likely to be in that State, order the Deposition to be 
read: no Law cotn|>elling the gratuitous Attendance of a 
Witness for a Pauper. This Fact of Capacity would be 
decided, not by the Jury, but by the Judge; and this 
Court is equally competent upon these Affidavits to try 
the Question, whether this Witness can be safely taken 
down, or wfhether it will endanger herXife. The Practice 
of this Court to order Depositions of Witnesses dead, or 
unable to attend the Trial, to be read, was settled as long 
ago as the Time of Charles II.; Bellingham v. Pear- 
tm (a), a Trial of the Custom of a Manor; and there is 
no Distinction in this Respect between an Issue and an 
Ejectment. In Andreojs v. Pdmr {b) the Complaint 
was of a'temporary Nature. 

The Lord Chamcellok. 

In the Case of Palmer v. Lord Aylesbury, I believe, 
the Order was, that the Depositions of such Witnesses 


(a) ** BeUingham v. Peer- 
“ son, 3d February, 1607. 

“ Reg. Lib. A. folio 309. 

Issue, directing the Par- 
ties to proceed to a Trial 
at Law upon the Custom, 

** charged in the Bill; and 
“if the Parties differ upon 
the Issue, then Sir John 
“ Cole, one of the Masters 
of this Court, to settle the 
“ same : and after the Trial 
“had, the Equity of the 
“ Cause was reserved to be 
farther determined by the 

Z 2 


“ Court; and after the Trial 
“ had this Court will con- 
*' sider of Costs as there 
“ shall be Cause: and at 
" such Trial either of the 
“ Parties may make Use of 
the Depositions of such 
“ Witnesses taken in this 

4 

“ Cause, as shall be then 
“ dead, or cannot attend the 
“ saidTrial." A similar Order 
was made in fFray v. May, 
at the Rolls, December, 1812. 
(6) Ante, 21. 


1813. 

Corbett 

V. 

Corbett. 


should 
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should be read as were proved at the Trial unable to 
attend (a). The Questions are, first, whether, supposing 
the Rule of Law to be such as it is represented, this 
Court takes away the Power of deciding, that, the Wit¬ 
ness not being dead, his Evidence shall not be read: 
secondly, in what Terms this Court calls upon the Court 
of Law to permit the Deposition to be read: if in the 
Terms I have stated, confined to those, who should be 
proved at the Trial unable to attend, tlie Court does not,. 
I believe^ mak^ the Order in such Terms, unless satis¬ 
fied, that even at the Time of the Application there is a 
Probability, that such Proof will be given at the Trial. 

I will make Inquiry as to the Rule at Law. If it is, 
that, unless the Witness is proved to be actually dead, 
the Deposition cannot be read, it would become this 
Court to consider, befgre it relaxed that Rule: and I 
should have found it very difficult to decide for admitting 
the Deposition of a Witness, who hafl fallen sick by the 
Way, according to the Passage in BuRer, but that the 
Deposition of one, who was so ill as not to be able to 
set out, could not be received. It is very difficult to 
admit that Distinction. The Departure from the Rule 
of Law ought to be as small as possible; and upon an 
Application of this Kind the Illness ought to be such as 
to raise an Apprehension, that the Witness may be dead 
before the Tiiah A Rule, that the Evidence should be 
received at the Trial witiiout Examination into the State 
of the Witness, would not be wholesome; as though there 
might be no Hope of producing him in a Week, he might 
very probably be produced iii a Fortnight. If a Court of 
Equity can go so far, and I believe it has frequently, as to 
direct, that upon a Proceeding at Law', which is a Part 
of its Proceedings, the Deposition of a Witness, who 

-(ff) That was the Course taken in Audr&Bos y.Pdmer, 
Ante, 21. 


cannot 
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cannot attend, shall be read, though without such Di¬ 
rection it could not be read at Law, it must depend upon 
a sound Discretion in each Instance, how far the Court 
is to depart from the strict Rule of Law; and though it 
would order in each Case aii Examination before the 
Judge, whether the Witness could atteud, the Considera¬ 
tion is very different as to acting upon that in a Case, 
where it is physically possible, that he may recover, and 
where there is no Hope of Recovery; as Jin the Instance 
of a Person of this Age; between whom and a Person of 
the Age of Forty, afflicted witli the same Disorder, there 
is a wide Distinction. 1 apprehend, no Difficult)' will be 
found in producing a vast Number of Instances of this 
Order to receive Depositions, modified upon sound Dis¬ 
cretion ; whether the Question, that the Evidence shall be 
received, is to be determined upon the Application here, 
or left to the Court of Law, roust depend upon the Cir¬ 
cumstances in each Case. In that Case of Palmer v. 
Lord Aylesbury, which had been long in Court, there was 
nothing, from which the Court had the Means of collect¬ 
ing absolutely, whether the Witness could attend. 


The Lord Chancellor. 

1 am satisfied, that from a very distant Period the 
Course upon a Trial, or Issue, for establishing some 
Fact, to aid this Court in the Exercise of its Jurisdiction, 
has been to direct the Depositions to be read, if the Wit¬ 
nesses are unable to attend; and tlien it seems to roe, 
though no Precedent has been produced, that it is per¬ 
fectly absurd, when I am satisfied by the Affidavits, that 
the Examination with regard to the Ability or Inability 
to attend can have but one Conclusion, to impose upon 
the Party the Necessity of trying that Fact before tlie 
Judge below; who would try it, and not the Jury. Some 
of the Orders for reading the Depositions of Witnesses, 
who shaU be proved unable to attend, have not the 
* Z 3 Words, 


1813. 

Corbett 

\ 

V. 

CORBBTT. 


March 12; 
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Words,at the Trial.*" It is a strong Proposition, that 
a Person may attend, who is carried down with that ex¬ 
treme Care, that the least Omission ma^ occasion Death ; 
and the Affidavits satisfy me, that tliese Two Persons by 
Removal to Shrewsbury would incur a considerable Risk 
of Death. It is therefore proper to make the Order, that 
these Depositions shall be read; but 1 shall accompany 
that with a Direction, that, if the Defendant chooses to 
examine therp upon Interrogatories in the mean Time, 
he shall be at Liberty to do so. The great Defect of this 
Course is, that the Party loses the Benefit of an Examina¬ 
tion xivd voce: and Examination upon Interrogatories 
comes nearest to it. 


With that Qualification the Order was made, that the 
Depositions of these Two Witnesses should be read, and 
of such other Persons as should be proved at the Trial to 
be dead, or unable t(» attend (I). 

' KOCH, Ex parte (2). 

T his Petition, presented by Creditors, who had 

proved Debts under a Commission of Bankruptcy 

written Under- t|jg Exeter Bank, stated, that the Bankrupts were 

taking to pay Time of their Bankruptcy indebted to the Peti- 

Money on a tioners and other Persons on Bills of Exchange and 
Day certain, 

or on Demand, Interest shall run from the Day, or Demand, witliout a 
Contract for it, not extended to the Case of a Surplus in Bankruptcy. 
Interest therefore subsequent to the Commission confined to Debts, 
carrying Interest by the Contract. 

(1) As connected with this Bernal, 1 ] Vea. 557. Jones v. 
Subject, on which very little Jones, 1 Cox, 154. 
is to be found in the Books, (2) 1 Rose's Bkpt.Ca. p. 317. 
see Fry v. Wood, 1 Atk, 445. under the Name Ex parte 
and Bradley v. Crackentkorp, Cocks. See Exparte WiUiams, 
1 Dick. 182. and Ex parte 1 Ib. 39D* 


1813 , 

Lincoln's 
Inn Hall. 

Feb. 26. 
The Rule, 
that on a 


Promisory 
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Promisory Notes, respectively carrying Interest: some of 
thePromisory Notesbeingdrawnby the Bankrupts, payable 
at certain Days after Date, or Sight (a), and others for £ 5 , 
and £l each, payable to the Bearers, on Demand. 

The Creditors having been paid Twenty Shillings in 
the Pound on their Debts, with Interest upon such as 
carried Interest to the Date of the Commission, and the 
Assignees having in their Hands a considerable Surplus, 
the Petition prayed, that the Petitioners,nind the other 
Creditors under the Commission, whose Debts carried 
Interest, may be declared to be entitled to Interest accrued 
subsequent to the Commission ; that it may be referred to 
the Commissioners to take an Account of all tbe Debts 
proved, carrying Interest; and that the Assignee's may be 
directed out of the Surplus of the Bankrupts^ Etfects to 
pay such Interest. 


Mr. Courtenay, in support of the Petition, contended 
upon the late Case of Lowndes v. CoUens (5), that a Con¬ 
tract to pay Money on Demand carries Interest from the 
Time of the Demand, whether that Contract is contained 
in a Promisory Note, or any other Instrument; that the 
Bankruptcy was equivalent to a Demand, and conse- 


(a) These Notes, which 
are usual with Country 
Bankers, were in the follow- 
iqg Form: 

“ Twenty-one Days after 
Sight I promise to pay 
" A.B. or Bearer Ten Pounds 
with Interest until Accept- 
** ance." 

As to the legal Import 
and Effect of such an In¬ 
strument, which seem to in¬ 


volve Questions of consider¬ 
able Difficulty, see the Ob¬ 
servations of the Lord Charts 
cellar, 15 Ves. 499, Ex 
parte Seaman. The only In¬ 
stance, in which such a 
Note appears to have been 
before a Court of Law, is 
Holmes v. Kerrisonf 2 Taunt, 
323. 

(i) 17 Ves, 27 . 
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quently Interest was due on the Notes subsequent to the 
Bankru];>tcy : none of the Instances, in which Interest was 
refused, applying to the Case of a solvent Kstate. 

Sir Samuel Romill^f and Mr. Codke^ for the Bank¬ 
rupts. 

The Consequences of an Order, made on the Ground, 
tliat Interest subsequent to the Commission shall be al¬ 
lowed' in every- Case, where the Law would give Interest, 
must be very e.xtensive. One obvious Consequence would 
be, that the Bankrupt would pay more than if he had 
continued solvent; in which Case many of these Notes 
would have remained in Circulation without any Oeiuand 
for many Years. The Novelty of such a Proceeding 
forms a strong Objection to it; and the Effect is an 
illteration of tlie Practice, settled by Lord Hardmkkey 
that Interest shall not be caicuiated on a Debt, which does 
not by Contract carry Interest at the Time of the Bank¬ 
ruptcy («); a Rule which has never been departed from. 
Though at Law' Interest is frequently given for the Deten¬ 
tion of a Debt, it is alwa}s iu the Shape of Damages; 
which cannot be proved as a L>i-'bt; Marlat y Kx 
parte\h). In the Case of Bromlcij v. Gooderc {c) the 
Master was directed to compute Isiterest on the Notes 
carrying Interest upon the Face of them ; whence is to be 
inferred, that there w'ere Notes, that did not carry Iii- 


(a) In addition to the 
Cases cited in the subse¬ 
quent part of the Argument, 
see Mornsy Ex parte, 3 Bro, 
C. C. 79. Champion, Ex parte, 
3 Bro. C.C. 436. Hankey, Ex 
parte, 3 Bro. C. C. 504, and 
Mills, Ex parte, 2 Vcs.}nn, 


2[i5. Clark, Ex parte, 4 Ves. 
677. Boardmau, Ex parte, 1 
Cooke, 15. L. 184. Reeve, Ex 
parU, 9 Ves. 588. 

{b) 1 Atk. 150. See also , 
Craven v. Tickell, 1 Ves. jun. 
63 . 

(c) 1 Atk. 75. 


terest. 
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terest. In JSr parte JRooke (a), upon the Rule now set 
up Interest ought to have been calculated from the Time, 
not of the Report, but of the Bankrupt(^y. The Case 
of Lozmdes v, Collim cannot be applied to a Surplus 
ill Bankruptcy. 


US 


rsi3. 

Koch, 

Exparie . 


Mr. Courtenai/, iu Reply, admitting, that the Cases 
cited establish, that Interest shall not be calculated, where 
the Contract does not expressly provide for it, observed, 
that they proceeded upon the Uncertainty, what Interest 
might be due at the Time of the Bankruptcy : but the 
Course is now different; and the same Rule, which the 
Courts of Law and Equity adopt generally with regaro 
to Interest, must prevail in Bankruptcy. The Inte.est in 
these Cases is due, not as Damages, but as a conipo 
uent part of the Debt. 


The Lord Chancellor. 

If there is any Contract for Interest, the Debt will 
carry Interest: but I have always understood the Rule in 
Bankruptcy, that Debts, carrying Interest, and no others, 
are in the Case of a Surplus, to have Interest subsequent 
to the Commission. It is very difficult to say, upon w'hat 
Ground originally in Bankruptcy Debts, carrying Interest, 
were to have it out of the Surplus: as the Debt to be 
proved is the Principal and Interest due at the' Date of 
the Commission; and the Principle of the Bankrupt 
Law is to pay the Debts proved, and nothing afterwards. 
The Court however has gone so far as to give subsequent 
Interest out of the Surplus wilh regard to Debts, carry¬ 
ing Interest by the Contract; which is the Expression 
of all these Orders; Damages are not Interest; and iu 
the Cades at Law it has been considered as ascertained 
Damages; not as Interest, due by the Contract. It is 


(a) 1 Atk. 244. 


better 
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1813. 

Koch, 
Ex parte. 


1813. 

Lincoln’s 

Inn Hall. 

Feb. 5, 

Joint Credi¬ 
tors having 
taken out a 
separate Com¬ 
mission of 
Bankruptcy, 
proving, and 
voting in the 
Choice of As¬ 
signees, may 
afterwards join 
the Bankrupt 
in an Action as 
a Co-Defend¬ 
ant, upon giv¬ 
ing a full In¬ 
demnity, un¬ 
dertaking to 
take no Advan¬ 
tage of the 
Verdict or 
Judgment 
against him, 
with Costs of 
the Petition. 


better to abide by the Rule, that has hitherto prevaifed in 
this Case of a Surplus, than to introduce a new one; the 
Consequences of which it is not easy to foresee. 

Take the Order in the same Words as in the Case of 
Sir Stephen Evance (fl), to compute Interest upon such 
Debts only as by the Contract carry Interest (1). 

(a) Bromley v, Goodere, 1 Atk^ 75. 


READ, Eic parte. 

A COMMISSION of Bankruptcy issued against the 
Petitioner in Atigust, 1811, upon the Petition of 
Matthias Attwood, a joint Creditor of the Bankrupt, 
and John Lea and Jonathan Corrie, upon their joint 
Promisory Note for £5500 ; which Debt he proved under 
the Commission; having no other Demand against the 
Bankrupt; and voted in the Choice of Assignees (a ). In 
January, 1813, Attwood commenced an Action upon the 
Note against the Bankrupt jointly with Lea and Carrie. 

The Petition prayed, that all Proceedings at Law in 
the Action, so far as regards tlie Bankrupt, migiit be 
stayed (5), and that Attwood may pay the Costs at Law, 
and of this Application. A Motion was made in the 
Court of Common Pleas, that a Noli Prosequi should be 
entered as against the Bankrupt; but that Court dechued 
interfering. 

(a) Ex parte Ackerman, (5) See 49 Geo. 3. c. 121. 
14 Fes. 604. Ex parte De s. 14. 

Tastet, 17 Ves. 247. 

(l) See Lord C. Eldon'^ Evance's Case, 18 Fes. 82. 
Observations on Sir Stephen 


Sir 
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Read> 

Mr. Parlcer, for Lea. Mr. Benyon, for Corrie, Ex parte* 

\ 

Mr. Ilealdf for Attwood, stated, that the Bankrupt 
was a necessary, though a formal, Party; and, had the 
Plaintiff proceeded without joining him, the Defendants 
might have pleaded in Abatement; offering to indemnify 
the Bankrupt. 

«r 

The Lord Chancellor. 

This Creditor’s Proof under the Commission is an 
Election not to take any other Proceeding, meant to be 
effectual against the Bankrupt; but where it is necessary 
to join him in an Action for the Purpose of sustaining 
the Plaintiff’s Right against other Parties, the Bankrupt 
is entitled both under the last Act of Parliament (a) and 
the Law', as it stood previously, to a full Indemnity, before 
the Plaintiff can proceed at Law. 

The Order must be, that the Plaintiff at Law shall 
indemnify the Bankrupt against all the Expences of 
the Action, to whatever Point it may be carried, and 
shall not take Advantage of the Verdict or Judgment as 
against him ; and the Plaintiff must pay the Costs of this 
Petition (1). 

(a) Stat. AQ Geo. 3- c. 121. 

(1) Afterwards, 1 Rose's joint Action, if Attioood did 
Bkpt. Ca. 460. the LordChan- not give an Indemnity within 
cellor ordered the Bankmptils a Week. 

Name to be struck out of the 


TBIGWELL, 
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1813. 

March 17. TRIGWELL, Es parte. 


Commission, 
of Bankruptcy 
superseded on 
Consent of the 
petitioning 
Creditor. 


T his Petition prayed, that a Commission of Bank¬ 
ruptcy, which had not keen opened, might be su¬ 
perseded, with the Consent of the petitioning Creditor. 

Mr. Montague^ referring to Ex parte Lancfiester (a) 
said, that though the Lord Chancellor would not stay the 
Proceedings without the Consent of the petitioning Cre¬ 
ditor (&), with that Consent there could be no Objection.- 


Mr. Healdf for the petitioning Creditor, expressed his 
Consent. 

The Lord Chancellor made the Order. 


(c) 17 Ves.5\2. 
ih) Though the Lord 
Chancellor will not stay the 
Declaration of Bankruptcy, 
to which the Creditor is en¬ 
titled under the Act of Par¬ 
liament upon the Proof be¬ 
fore the Commissioners, his 
Lordship will, upon Affidavit, 
denying the Act of Bank¬ 
ruptcy, or Debt, stay the In¬ 
sertion in the Gazette, until 


the Proceedings are laid be¬ 
fore him; and Applications 
for that Purpose are becom¬ 
ing frequent: See Ex parte 
Fhicher, Post, 350. 

Wliere the petitioning Cre¬ 
ditor consents, it seems pro¬ 
per, that the Ground of his 
Consent should be stated with 
reference to the Statute 5 
Geo. 2. c. 30. s. 24. See Ex 
parte Browne, 15 Ves, 472. 


ROSS 
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ROSS v. LAUGHTON. 

I N 1812 a Decree was made for an Account against an 
Executor, with the usual Direction to produce all 
Papers, &c. 

The Defendant having since become Bankrupt, his 
Assignees were incapable of proving lus Discharge in the 
Master’s Office, w’iihoiit cert^n Vouchers, which were in 
the Progress of the Cause previously to the Bankruptcy 
deposited by the Bankrupt with his Solicitor; whom the 
Assignees had not continued to employ. On the Part of 
die Assignee a Motion was made, that the Defendant, or 
his Solicitor, might produce, and shew to the Master, all 
such Vouchers, See., in their Possession or Pow'er, relat¬ 
ing to Payments made by the Defendant, on account of 
the Estate of the Testator. 

Mr. AgaVf in support of the Motion. 

Mr. Parker^ for the Defendant’s Solicitor, resisted the 
Motion on the Ground, that the Assignees had not offered 
to pay his Bill. 

The Lord Chancelloe made the Order: observing, 
that there was no Case, in which a Solicitor, receiving from 
his Client Papers in the Course of a Cause for the Purpose 
of doing Justice to such Client, had been suffered to re¬ 
fuse to produce them in that Cause; that this was an Ap¬ 
plication, not by the Client himself, but by those, cloatiied 
with his Interest; and the Circumstance, that the As¬ 
signees had not employed the Solicitor, could make no 

Difference ; 


1813. 
Lincoln's 
Inn Hall. 
March 11. 

Solicitor 
bound to pro¬ 
duce Papers of 
his Client for 
him, or in case 
of his Bank¬ 
ruptcy for his 
Assignees, 
though not 
employed by 
them, in the ’ 
Cause, for the 
Purposes of 
which he re¬ 
ceived them; 
but not bound 
without Pay¬ 
ment to deliver 
them up, or 
produce them 
in any other 
Business. 
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1813 . 

w-* 

Ross 

V. 

Laughton. 


1813. 
Lincoln's 
Inn Hall. 
March l6. 


Difference; but though the Solicitor could not refuse to 
produce Papers, delivered under the Circumstances of this 
Case, yet he might refuse to part with them, or to leave 
them in the Master’s Office; and die Qrder, therefore, 
must be confined to producing the Papers in this Cause; 
not extending to delivering them over, or to the Produc¬ 
tion of them in any other Matter. 

\ 


FLETCHER, Ex parte (1). 


Order under 
Circumstances 
restraining the 
Insertion in the 
Gazette of the 
Declaration of 
Bankruptcy, 
until the Pro¬ 
ceedings s^puld 
be laid before 
the Lord Chan¬ 
cellor* 


T he Object of this Petition was to stay the Inser¬ 
tion of the Petitioner’s Bankruptcy in the Gazeite, 
if the Commissioners should declare him a Bankrupt. 
The Petition stated, that the Commission was taken out 
on an Accommodation Bill, accepted by the Petitioner 
for the Accommodation of the petitioning Creditor; diat 
Two Years had elapsed without any Demand made on 
the Petitioner; that he had committed no Act of Bank¬ 
ruptcy; was perfectly solvent; and on hearing of the 
Docket, had offered to deposit the Amount of the Bill. 
The Petition was supported by Affidavits of the Facts. 


Sir Samuel Romillpi and Mr. Wingjkldf in support of 
the Petition, admitting, that this was an unusual Proceed¬ 
ing, justified it under such Circumstances by the ruinous 
Consequences, which the Publication of Bankruptcy 
would produce. 


The Lord Chancellor, being informed that the 
Commission had not been opened, made an Order, that 
the Commissioners should proceed to open the Com¬ 
mission, but should not publish the Declaration of Bank¬ 
ruptcy, until his Lordship had inspected the Prodeediugs. 

(I) See Ex parte Proston, Fletcher was ultimately su- 
1 Roses Bkpt. Ca. 259. The perseded. 1 Rose's Bkpt.Ca. 
Commission in Ex parte 454. 


The 
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The Petition from want of Time not having been re¬ 
gularly presented, his Lordship signed it in Court; and 
diretted the Proceedings to be laid before him imme¬ 
diately upon the Declaration of Bankruptcy (a). 

* 

(a) See Ex parte Foster, Ca. 49, Ex parte Lanchester, 
17 Ves.414; 1 Rose’s Bank. IJT Ves,S\2, 


1813. 

'-v~' 

Fletchbr, 
Ex parte. 


PATON ROGERS. 


1813. 
Lincoln's 
Inn Hall. 
March 19. 


T he Bill prayed a specific Performance of a Con- Reference of 

tract for the Sale of an Estate by Assignees under Title before 

a Commission of Bankruptcy to the Defendant, and an Decree re- 

Injunction against proceeding at Law to recover the where 

the Purchaser 

Deposit. 

on other 

The Answer set up Objections to the Title ; Delay in 
compleating the Purchase: Deficiency in the Quantity of of the 
Land, as stated in the Particular: submitting, that, if a 
good Title could be made, the Defendant ought not to be Though it is 
compelled specifically to perform a Contract, into which generally, not 
he was led by an incorrect Particular, and Mis-representa- universally, 
tion; and denying, that the Agreemeut was fair. true, that a 

Purchaser may 

The Injunction being continued after the Answ'er came ta^e what he 

in, Motion was made by the Defendant, that the Plain- 

tiffs may pay into Court the Deposit, paid by the Defen- Compensation 

dant; and that an Inquiry may be directed, whether the 

* cannot have, 

whether that is ever done without an express Undertaking on his Part 

to do what the Court shall order, Queere. 


Plaintiffs 
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Plaintiffs can make a good Tide to die Premises, or to 
any Part of them; and whether they had a good Tide on 
the Day of their entering into the Contract (a), or at the 
Time of filing the Bill: such Inquiry to he without Pre¬ 
judice to every Claim, to which the Defendant may be en¬ 
titled for Compensation. 

4 

Mr. Hart, and Mr. Owen, in support of the Motion, 
mentioned Dalmanno v. Lunihy {h). 

Sir Samuel Romilly, and Mr. Rmpcll, for the 
Piainliffs. 


181S. 

Patom 

V, 

Rogebs. 


The Zof'd CuASCKhhOR. 

The general Rule is, as I see it stated in Blyth v. Ehn- 
hirst (c), that where the Record raises merely the Question 
of Title, or, where it is agreed at the Bar, that there is no 
other Question, the Court will immediately direct a Re¬ 
ference to the Master upon the Title; following the first 
Decision upon that Point by Lord Rosslyn {d): in that 
Sort of Case both Parties agreeing, that, if there is a 
good Title, there ought to be a specific Performance; and 
the Parties supply what stands at the Head of every such 
Decree, a Declaration, that the Contract ought to be 
specifically performed; and then a Direction to the Master 
to look into the Title: but, if the Record furnishes the 
Question, whether thefe ought to be a specific Perform¬ 
ance, the Court does not give that Reference; as upon 

(a) That a Vendor, not kr, 10 Fes. 3 l 5 , fVynn v. 
having a Title at the Bate pf Morga/,, 7 Fes. 20 ^. 
the Contract, shall have a ( 6 ) Jnte, 224. 
specific Performance, if he (c) dnie, 1. 
procure a Title before the (d) Moss v. MatiAem, 3 
Report, see Morilock \. BuU Fes, 279 , 


other 



CASES IN CHANCERY. 


353 


otlier Circumstances a Question is made, whether, even if 
there is a good Title, there should be a specific Perform¬ 
ance. As to the Question of Compensation (a) it is 
true generally, but not universally, that the Purchaser may 
take what he can get with Compensation for what he can¬ 
not have (b) ; and I doubt, w'hcther that is ever done ex¬ 
cept, w'here there is an express Undertaking on his Part 
to do what the Court shall order; which, perhaps, may 
distinguish the Case that has been ineiitioiied. 


1813, 

Paton 

V. 

Rogers. 


The Deposit was ordered to be paid into Court; and 
the rest of the Motion was refused. 


(a) As to Compensation 
generally, see Calcrqft v. 
Roebuck, l Ves. 221, Guest 
V. Honifray, 5 Ves. 818, 
Dteuae v. Hanson, G Ves. 675, 
Drewe v. Corp, 9 Ves, 368, 
Morilock V. Bidler, 10 Ves. 
306, Dyer v. Hargrave, lO 
Ves. 505, Halsey v. Grant, 
13 Ves. 73, Homyblow v. 


Shirley, 13 Ves.BX, Alley "v. 
Deschamps, 13 Vfs. 228, 
Browne v. Warner, 14 ^'es. 
413, Milligan v. Cooke, l6 
Ves. 1 , Todd v. Gee, 17 Ves. 
273. Howland v. Norris, 1 
60 . 

(b) See Morttock v. But¬ 
ler, 10 Ves.3l6. Poole v. Sher- 
gold, I Cox, 273 . 


A a 


VoL. I. 


DE 
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1813. 

Lincoln’s 
Inn Hall. 

March 27 . DE MANNEVILLE ». CROMPTON. 


Marriage 
Settlement of 
personal Pro¬ 
perty in gene¬ 
ral TermSj “ all 
Monies, 
Debts, Bills, 
Bonds, 
Notes,” &c. 
No Inference 
of Fraud from 
the Cancella¬ 
tion, during 
the Treaty, 
upon a fair, 
moral. Con¬ 
sideration, of a 
Note, the only 
Instrument of 
that Descrip- 


T HE 'Bill stated the Marriage of the Plaintiff on 
the 21 st of Jprilf 1800, with Margaret Crompton; 
and that by the Marriage Settlement, dated the 2 d of 
April, 1 800, reciting, that Margaret Crompton was pos¬ 
sessed of, or entitled to, a considerable personal EstatCjPart 
whereof was secured to her by “ Mortgages, Bonds, Notes, 
“ and other Securities,” and that it was proposed, that “ all 
** and singular the said personal Estate of the said Mar- 
garet Crompton^’ should be assigned and vested in the 
Defendants Ann Crompton and Edmund Haworth upon 
the Trusts after mentioned, it was witnessed, that in Con¬ 
sideration of the said intended Marriage, &c. Margaret 
Crompton wdth the Consent of the Plaintiff assigned unto 
Ann Crompton and Haworth “ All and singular the 
“ Monies, Debts, Bills, Bonds, Notes, and other Se- 
** curities for Money, Chattels real and other Chattels 
** and personal Estate,” of Margaret Crompton, to hold 
to such Uses, &c. as she should appoint, and for want 
thereof then for her sole and separate Use; uilh Limita¬ 


tion : the Mar¬ 
riage nottaking 
place upon a • 
Representation 
of the Parti¬ 
culars or 
Amount. 


tions over, by which the Husband took a partial, con¬ 
tingent, Interest (a); and a Power to the Trustees, but 
not without the Consent iu Writing of Mrs. He Manne- 
xille, to call in any of the Securities, and make Sale from 
Time to Time, and to re-invest the Money upon tlie same 
Trusts. 


Discretion of The Bill farther stating, that among the Property to 

Trustees, hav- Mrs. He ManneviUe was entitled, was a Pro- 

ing Power to 

change Secu- (a) See He ManneviUe v. De ManneviUe, 10 Ves, 52. 
rities, but not 

without Consent, not controuled, unless mischievously and ruinously 
exercised. 


raisory 
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misory Note for *£2000 by her Mother Ann Crompton, 1813. 

the Trustee, for valuable Consideration, which Note had Mannk- 

been cancelled and destroyed either by the Trustees, or vjllb 

Mrs. De Manneville, who had ceased to live with her y. 
Husband, and that other Property was out upon hazardous Ckomp'i on. 

Security, prayed an Account of the personal Estate, 
which Margaret De MannevilU was interested in or en¬ 
titled to at the Time of making the Settlement; and that 
in taking the Account Ann Crompton maj stand charged 
with the Sum of r£2000, in which she was so indebted to 
her Daughter, &c. 

The Answer of the Trustees and Mrs. De Mannemllc 
represented, that the Note for *£*2000 was given Seventeen 
Years ago by Mrs. Crompton, without any Consideration, 
at the Instance of her Brother, as some Provision in case 
of her second Marriage for her Daughter^ whose For¬ 
tune at that Time was inconsiderable: but Mrs. De 
Mamiemlle about a Year before her Marriage, whether 
before or after the Instructions for the Settlement, or 
while the Maniage was in Contemplation, the De¬ 
fendants could not recollect, having acquired a large 
Accession of Fortune, without the Desire or previous 
Knowledge of her Mother brought the Note, and burnt 
it before her. 

Mr, Richard, and Mr. BeU, for the Plaintiffs. 

Sir Samuel Roniilly, and Mr. Agar, for the De¬ 
fendants. 

The Lord Chancellor. 

This is a Case of Importance in Two Views of it; Material Re- 
first, I should be very unwilling to relax a Principle, which presentation 
has long prevailed both at Law and in Equity; that, if a on the Circum¬ 
stances of a 

Person, contracting Marriage, made good even at the Instance of Per¬ 
sons concerned in fraudulently defeating such Representation. 

A a 2 Representation 
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1813. 

De Manne- 

VILLE 

V. 

Crompton. 


Representation is made upon the Circumstances of a Per¬ 
son about to form a Connection in Marriage, and that 
Representation is of such a Nature, that, if not made 
good, or if varied, it will materially affect the Circum¬ 
stances ill Life of that Party, Courts both of Law and 
Equity will hold tlie Party bound to make good that Re¬ 
presentation, even at the Suit of Individuals, concerned 
in fraudulently defeating such a Representation, upon 
which that Connection was proceeding (</). It is, how¬ 
ever, of equal Importance, that this should not be car¬ 
ried to the Extent, that, whenever any thing occurs in 
general Treaty, not entering into Particulars, or shew¬ 
ing, that the Marriage actually took place upon such Re¬ 
presentation, that Principle is to be applied to a Case, to 
which it has no Application, and was never intended to 
be applied. 

Witli these general Observations 1 come to the Con¬ 
sideration of the Question, whether the Defendant, the 
Mother of Mrs. De McmneviUe, is bound to bring into 
the Fortune of her Daughter a Sum of «£20(X), repre¬ 
sented as due to her from the Mother at the Commence¬ 
ment of the Treaty of Marriage. The Marriage ap¬ 
pears to have been in Contemplation from January^ 
1799, when Instructions were given for the Settlement, 
to AprU, 1800, when the Marriage took place. All the 
personal Property of Mrs. Dc Mmnevilk was to be in¬ 
cluded ; and the Settlement is an Assignment of that 
personal Estate to Two Trustees, one of whom is the 
Mother. Whatever the Parties might have understood, it 
could hardly have been in the Contemplation of any of the 
professional Gentlemen consulted, that a Note was to be 
assigned to the Debtor in that Note, as a Trustee to sue 
herself. There is no Evidence or Admission, that any 

(a) Neville v. Wilkinson, 1 Bro, C. C. 543 . 

Representation 
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Representation was ever made to the Plaintiff farther than 
that it was in Contemplation, that whatever was the real 
or personal Property of the Lady would be the Subject 
of Settlement. There was no Representation of what 
Particulars it consisted, or of the actual Amount: nor 
is there any Recital, that particular Property should be 
settled, except the Word ** Notes” occurring in the plural 
Number; and there is no Note, unless this Note for 
<£2000 was intended; When we are fixing Fraud upon 
a Party, it w'ould be a vast deal too much from the mere 
Circumstance, that tliis Word occurs in a general De¬ 
scription of all the personal Estate, without any specific 
Representation, and that there is no Note found among 
the Particulars assigned, to infer Fraud. If she had 
changed her Securities in the Course of the Treaty, ".nd at 
the Conclusion of it there had been no Bond, but many 
Notes, the Settlement must have operated upon all the 
Estate, of which at Uiat Time she was seised and pos¬ 
sessed ; comprehending all personal Estate, whether fall¬ 
ing within any particular Description, or not; whether 
that Description was, or was not applicable to any one 
Item. It is therefore too much from the mere Circum¬ 
stance, that no Note happens to be found among the Par¬ 
ticulars of the personal Property,tlioughthe Word** Notes” 
is in the Deed, to take that as'' a Ground for imputing 
Fraud : though there was no particular Conversation as 
to the Nature of any one Security; and the Settlement 
was prepared upon the Suggestion, that it would be in¬ 
convenient to describe or schedule the Particulars; and 
therefore the Property was to be taken in the gross. 


1813. 

De Manne- 

VILLB 

V. 

CaoMrTON. 


The Representation by the Answer is, that this Note 
was not given for valuable Consideration,’and payable in 
all Events, but that, Mrs. Crompton being a young 
Widow, her Brother, considering, that she might marry 
again, represented to her, that she stiould make some 

A a 3 Provision 
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1813. 

De Mamne- 

VILLE 

V, 

Crompton. 


Provision for this Child in the Event of another Mar¬ 
riage; and under that Kecommendation this Note was 
given without Consideration, and only in the Event of 
another Marriage, That would not vary the Question, 
if, though payable upon a Contingency, it was Part of 
the Property, with Reference to which the Representation 
was made. The Contingency would aifcct its Value : but 
whatever it was, it would be bound by that Representa¬ 
tion. 

* 

The Answer tardier represents, that Mrs. De Marine- 
vilhf feeling, that she ought not to insist upon it, de^ 
stroyed tiiis Note: with regard to the Time, it is ex¬ 
tremely difficult to say with positive Certainty, when it 
was destroyed: but if it depended on that, there is suffi¬ 
cient Ground for a judicial Opinion, that it was really 
given up after January^ 1799 ; w hen Instructions fvir the 
Setdement were given : and the true Question is, whether 
there is sufficient Evidence in the Nature of the Trans¬ 
actions from January, 1799, to April, 1800, of a Re¬ 
presentation, and Assurance, (for it must amount to that), 
that the personal Estate, as it stood at the Cunimcnce- 
ment of that Period, whatever its Amount, should in no 
Way be diminished, if the Marriage should take plucr- 
Unless there is clear Evidence of that, the Settleineiil 
itself must be the Rule. 

Upon that Principle my Opinion is, that the Marriage 
w as not upon any Representation as to the Amount of the 
Proper^ in January, ] 799 ; tiiat it should be in no Way 
diminished; or dial tliis Note should make Part of tiie 
Settlement; and I should go beyond any Precedent by 
holding, that here w as a Representation leading to Mar¬ 
riage, which was either fraudulently or substantially de¬ 
feated by what took place afterwards with reference to 

the 
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the Note. No Relief is therefore due with regard to 
the Note. 

As to the general Ground of the Bill, this is a Case, 
upon which it is not within the Province of a Court of 
Equity to interfere ; depending upon this. If there are 
Trustees authorized to lay out Money upon Government 
or real Securities, or personal Property, the Court in 
many Instances will say, they shall choose that, which 
is best. If personal Property is out upon hazardous 
Securities, which is charged in this Bill, but positively 
denied, there is«iio Doubt, that Trustees would be con- 
trouled by the Court ;‘and even their Discretion in such a 
Contract as this, would be controuled, if that Discretion 
was shewn to be mischievously and ruinously exercised. 
One Distinction between Courts of Law and Equity is 
this: the Court of Law has before it the Parties interested: 
but it is frequently the Interest of all the Parties befoi e a 
Court of Equity to have a Decree agmnst some one, who 
is not before the Court. In this Case the Plaintiff’s 
Construction is the safest: but upon the Whole of this 
Deed, containing a Proviso, that the Trustees shall call 
in any of the Securities, but not without the Consent of 
Mrs, De Mannevillej why, settling her own Property on 
Marriage, may she not stipulate, that they shall not call 
in Money without her Consent in Writing; and if that is 
the Contract, what Authority has a Court of Equity to 
strike it out of the Settlement ? That Stipulation there¬ 
fore being in the Settlement, upon the general Ground 
the Bill must be dismissed without Costs. * 


1813. 

De Mannu*. 

VILLB 

V. 

Crompton. 


A a 4 


RIDGE, 
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1813. 

Lincoln’s 

Inn Hall. 

Feb. 26* 

A Farmer, 
making Lime 
from a Lime- 
pit, opened and 
worked before 
theCommence- 
ment «f his 
Term, and 
selling the Sur¬ 
plus beyond 
what he re¬ 
quired for Ma¬ 
nure, is not a 
Trader within 
the Bankrupt 
Laws. 


RIDGE, Ex parte (l). 

T his Petition was presented by a Bankrupt to su¬ 
persede the Commission, on the Ground, that the 
Petitioner was not a Trader. The Affidavits in support 
of the Petition stated, that for upwards of Fifteen Years 
previous to the Commission the Bankrupt under a Lease 
occupied a Farm ; on which at the Time he entered there 
was a Lime-pit; which had been opened,and worked by 
former Occupiers; that after he so entered he from Time 
to Time dug up the Lime-stone, and converted the same 
into Lime with Materials, purchased by him fur that 
Purpose, using Part of the Lime for the Puipose or 
manuring his Farm; and disposing of sucli Quantities of 
the Lime, so made by him, as were not wanted for the 
' Purposes of his Farm, to other Persons ; and that he did 
not seek his Livelilmod by making and selling Lime ; nor 
did he take the Farm for that Purpose ; and he did not 
exercise or carry on any Trade or Business save tl>at of 
a Farmer. 

Mr. Zjcach, Mr. Cullen, and Mr. Parker, in support 
of the Petition. 

This Case falls within the Principle of Newton v. New- 
ton (a). This is not the Case of a Person, taking the 
Lime Rock for the Purjrose of Sale: it is Part of his 
Farm : he Uses the Lime, that is made from it, to manure 
his Farm ; and sells the Remainder. The Question, which 
has been the Subject of much Doubt, whether a mere 

(a) 1 C’o. Bankrupt Laws, .57. (Ed. I80i). 

(1) 1 /dose’s Bpt. Ca. 316. 


Lime-burner 
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Lime^iiurner is a Trader witiun the Bankrupt Laws, does 
not arise here: as this Petitioner is a Farmer selling a 
surplus Commodity: nor does it make any Difference, 
that lie sells that Surplus to any one indiscriminately. 

Sir Samuel liomillyf for the petitioning Creditors, ad¬ 
mitted, that though this Case never had been decided in 
Specie^ it fell within the general Rule; and was not to be 
distinguished from Sutton v. Weeley (a), and the other 
Cases on Brick-making and Alum-works. 

% 

The Lord Chancellor said, this Case could not be 
distinguished: and therefore the Commission must be 
superseded. 

The Commission was superseded witli Costs. 

(</) 7 East. 442. 


1813. 

Ridge, 
E» parte. 


TREFUSIS u. CLINTON. 


1813. 
Lincoln’s 
Inn Hall. 
• March 26. 


A fter the Sale of an Estate before the Master the A.Re-sale on 
Biddings were opened ; and, the Re-sale having pro- opening Bid- 


cluced upwards of <^3000 more, a Motion was made by dings pro- 


the Person, who had opened the Biddings, for the Re- ducing a con- 
turn of his Deposit, and a Reference to the Master to tax siderable In- 


his Costs, incurred in opening the Biddings, and the Re¬ 
sale, and of this Application, and incidental thereto, as 
betw'ccu Solicitor and Client, and that, when taxed, such 
Costs may be directed to be paid by the Purchaser out 
of the i’urchase-money. 

Sir 


crease of Price 
no Ground for 
Costs to the 
Person, who 
opened the 
Biddings. 
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Sir Samuel RomiUy^ in support of the Motion, ob¬ 
serving, that the Return of the Deposit was of course, 
claimed the Costs on the Ground of the Benefit produced 
by opening the Biddings. 

Mr. Heald resisted the Motion. 

The Lord Chancellor, granting the Motion, so far 
as it applied to the Return of the Deposit, refused it as 
to the Costs, as contrary to the Practice (a). 

(c) Righy V. McNamara, Object of Benefit to the Fa- 
6 Ves. 46U. Earl Maccles-^ mily. Costs are allowed. 
field V. Blake, 8 Ves. 214; Owen Fotdkes, 9 Ves. 346' 
but where the Biddings have West v. Vincent, 12 Ves. 0. 
been opened for the express 


1813. 

Trefusis 

V. 

Clinton. 


1813. 

Lincoln's 
Inn Hall. 

Fei. 26. 

In proving the 
Execution of a 
Devise actual 
Signature by 
the Devisor in 
the Presence of 
the Three sub¬ 
scribing Wit¬ 
nesses not re¬ 
quired, if he 
declares it to be 
his Will before 
those, who did 
not see him 
sign; and sepa¬ 
rate Attesta¬ 
tions sufficient. 


WESTBEECH t;. KENNEDY. 

I N a Suit, instituted for the Execution of the Trusts of 
the Will of Joseph Westbeech^ devising real Estate, 
a Question arose, whether the Will was duly executed ac¬ 
cording to the Statute of Frauds (a). 

Richard Emtnerson^ one of the Three subscribing 
Witnesses, deposed, that the Testator produced the Will, 
and did in the Presence and Hearing of this Deponent 
seal the same and publish and declare the same as his 
“ last Will,” Henry Dimock, one other of the subscribing 
Witnesses, being present; the Deponent not recollecting 
with Certainty, whether the Testator and Henry Dimock 


(o) Stat. 29 Ch. 2. c. 3. 


did 
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did sign in bis Presence; though' he believed dieir Names 
subscribed to be of their Hand>vi'riting. 

Henry 'Dimock deposed, that he saw the Testator duly 
sign, seal and publish his Will; that Diehard Dmmer&on 
was present, and that he subscribed his Name in the Pre¬ 
sence of this Deponent 

Henry Beys, tlie third subscribing Witness, deposed, 
that he was sent for to be a Witness to the Will of the 
Testator: that upon his attending the Testator did pro¬ 
duce the Will ** to this Deponent, and request him to be 
“ a Witness thereto; and he the said Joseph Ji^edheech 
did also at the same Time seal the said produced Paper- 
writing, and publish and declare the same as and fur his 
“ last Will and Testament in the Presence and Hearing of 
“ him this Deponent: but the said Joseph Westbeech did 
not sign the same in the Presence of him this Deponent: 
such produced Paper-writing appearing to have been 
signed by him the said Joseph 'Westbeech,, and also by 
Henry DimocJcy and Richard Emmersony whose Names 
now appear to be set and subscribed to the said pro- 
“ duced Paper-writing, as two of the Witnesses thereto, 
prior to this Deponent’s attending him the said Joseph 
“ Wcstbeechy as aforesaid.” 

Jioys also stated, that he believed the Hand-writing 
subscribed to be the Testator’s, having often, seen him 
write; and that, when he this Deponent subscribed his 
Name as a Witness, no other Person was present. 

Sir Samuel Romillyy and Mr. Pasrkery for the Plain¬ 
tiffs, contended, that it was not necessary, that the Three 
Witnesses should be together present at the Execution of 
the Will, nor that they should see the Testator sign, if he 

recognized 


1813. 

Westbsecs 

V. 

Kennedy. 
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1813. recognized the Signature as his; relying on Lemayne v, 
Wesi^ech Stanly (a), Jones v. Lake (6), IVamtford v. fVarne-- 
V. ford (c). Smith v, Emm (t?). Dormer v, Thurland (e)t 
Keknedy. Grayson v. Atkinson {f), and Stonehoiise v. Evelyn (g). 


Mr. Harif, and Mr. Perry^ for the Defendants. 

The Lord Chancellor made the Decree as prayed. 


(a) 3 Lev. l. 

(5) 2 17b. (in Note) 

and 2 Ves. 455. S. C. 

(c) 2 5ir. 764. 

(c/) 1 IVtls, 313. 

(c) 2 P. TVms. 509. 

(/) 2 Fffi. 454. 

(§•) 3 P. Wms. 252. See also 
Ellis V. Smithy 1 Fe^.jun. ll. 
Addy V. Grix, 8 Ves. 504. 


Cook V. Parsons, Prec. Ch. 
184. Anon. 2 Ch. Ca. 109. 
Shires v. Glascock, Salk. 688 . 
Croft V. Paxvlet, 2 Stra. 1109. 
Longjbrd V. Eyre, 1 P. Wms. 
740. Carleton v. Griffin, 1 
Burr. 549. Right v. Price, 
Doug. 229 . Casson v. Dade, 
1 Pro. Ch. Ca. 99, and Cr^/e 
V. Gryle, 2 Atk, 176. 


1813. 

Lincoln’s 
Inn Hall. 

March 4. APREECE v. APREECE. 

Legacy of QHUCKBURGH Ashby Apreece bequeathed unto 
£50 fora Ring ^Robert Farquhar) and his Wife, the Sum of £50 
each for a Ring. 

Under the usual Direction to compute Interest on such 
of the Legacies as carried Interest the Master had not 
allowed any Interest on these Legacies, considering 
them in the Nature of specific Bequests, and amounting 
to the same as if the Testator had bequeathed the Rings 
themselves. 


not specific: 
therefore car¬ 
rying Interest 
with other 
pecuniary Le¬ 
gacies. 


A Motion 
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A Motion was made for Liberty to except to the 
Master’s Report for not allowing Interest on the Two 
Legacies. 

Mr. AgaVf in support of the Motion, contended, tliat 
there was no Ground for considering the Legacies as 
specihc; and tlierefore Interest must be computed on 
them. 


Mr. ShadmeU, for the Defendant, admitted, that he 
had not discovered any Authority for a Distinction be¬ 
tween a Legacy of J^?50 for a Bing, and a Legacy of j£50 
simply* 


Hie Lord Chancellor clearly held, that these Le¬ 
gacies were not specific (a); and that the Legatees there¬ 
fore were entitled to Interest within the Terms of die 


Decree. 

(a) Most of the Cases on 
specific Legacies, and the 
Distinctions upon the Sub¬ 
ject, will be found in Mr, 
Cox’s Notes to Hinton v. 
Pinhe, 1 P. fVma, 539» and 
Pieter V. Wager, 2 P. Wms. 
328. Mr. Uaithby*s Note to 


Brovon v. Allen, 1 Vem. 31 j 
Mr. Sanders's Notes to Purse 
V. Snaplin, 1 Atk. 414, and 
Mr. Fottblanque'B Note, 2 
Treat. Eq. 369. See also 
GillaunK V. Adderley, 1 5 
Ves. 384, referring po the 
late Cases. 


S65 

1813. 

Apreece 

T». 

Apreece. 


BISHTON 
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1813. 

Limcoi.n’s 

Hall. 

MarchS.lAAG, 
Aa Answer 
filed is a suffi* 
cient Objection 
to a Motion to 
extend an In¬ 
junction to stay 
Trial; but, as 
the Defendant 
submitted to 
Exceptions, 
the Order was 
made: an in¬ 
sufficient An¬ 
swer being no 
Answer. 


March 14, 16. 


BISHTON t;. BIRCH (1). 

T he common Injunction having been obtained, for 
want of Answer, to stay Proceedings at Law, the 
Plaintiff moved, that the Injunction might be extended to 
stay Trial, on Affidavit, that he verily believed he could 
not with safety proceed to Trial, until the Defendant 
should have p^t in his Answer; and that a Discovery 
would arise out of tlie Ahswcr, so as to enable him to 
make a good Defence to the Action. 

Sir Samuel Romilly^ Mr, Hart^ and Mr. FiskeTf in 
support of the Motion. 

‘ Mr. Heald, for tiie Defendant, objected, that the An¬ 
swer had been filed that Morning; and produced the Six- 
Clerk's Certificate. 

Sir Samuel Romillyt in Reply, contended, that the 
Answer filed, since the Notice served, and immediately 
before the Motion was made, could form no Objection: 
the Plaintiff not having an Opportunity of seeing, whether 
it ^yas a sufficient Answer; and that such a Practice, per¬ 
mitting a Defendant to defeat the Motion by an Answer 
of a few Lines, extremely insufficient, for which there is 
no Authority, would be attended with great Inconve¬ 
nience. 

The Lord Chancellor said, he would inquire into 
the Practice. 

Afterwards, before the Motion was decided, several 
Exceptions were filed; to which the Defendant imme¬ 
diately submitted; and put in a farther Answer. 

(1) Post, 2 Vol. 40. 


Upon 
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Upon these Facts the Motion was renewed; the Plain¬ 
tiff insisting, that his Right to have the Injunction extended 
was clear by the Adtnission. 

Sir Samuel Romittyf Mr. Hart, and Mr. Fisher^*for 
the Plaintiff, insisted, that it was now put out of aH 
Doubt, that the former Answer was insufficient; and an 
insufficient Answer is always considere'i^ as no Answer. 

Mr. Healdf for tlie Defendant, contended, that in de¬ 
termining this Motion the subsequent Circumstances 
could not be taken into the Consideration. 

The Lord Chancellor said, that the Court being in¬ 
formed of the Circumstances relating to the farther An¬ 
swer, must take Notice of them, and give them tlieir 
due Weight in deciding upon the Motion to extend the 
Injunction; that by the Practice of the Court the Fact 
of an Answer filed was a sufficient Objection to sucb^.a 
Motion: but die Defendant having submitted to Excep¬ 
tions, and put in a farther Answer, and an insufficient 
Answer being no Answer, the Motion must now be de¬ 
cided, as if no Answer had been put in; and therefore, 
the Injunction must be extended to stay Trial. 

Tlie Order was made accordingly (a). 

THE 


(a) Ex Relationti Mr. 
Fisher. The following Case 
was produced from the Re¬ 
gister’s Rook: 

The Governor and Com- 
PAMX of the Royal Ex¬ 
change Assurance v. 
Barker (l). 

14th Dec. 1737.—The 


Plaintiffs obtained Jhe com¬ 
mon lidunction to stay the 
Defendant’s Proceedings at 
Law until Answer, Clearance 
of Contempt, and farUier 
Ord^. 

3d Feb, 1738.—The De¬ 
fendant not having put in bis 
Answer, the Plaintiffs op this 


Day, 


567 ^ 

181S. 

'-V-' 

Bishton 

V. 

Birch. 


(0 1 Did, 12. 
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1813. 

Lincoln’s 
Inn Hall. 

March 17. THE ATTORNEY-GENERAL ». FINCH. 


Notice of Mo¬ 
tion to dismiss 
the Bill for 
Want of Pro¬ 
secution, 

Three Terms 
having elapsed 
after Answer 
without Re¬ 
plication, not 
necessary: nor 
the Six-Clerk's 
Certificate on 
the Motion, if 
produced to- 
Register^ when 
the Order is 
drawn up. 


T he Answer having been filed on the 28th of May^ 
1812, and no farther Proceedings h^ing taken 
place in the Cause, the Defendants obtained the usual 
Order on the 20th of Fehrtuzryf to dismiss the Bill for 
Want of Prosecution: but their Clerk in Court refused to 
procure the Six-Clerk’s Certificate; as no Note had been 
given to the PlaiiitifF of the Intention to dismiss the Bill, 
and that, therefore, it was contrary to the Prac¬ 


tice in the Office. On 
Order was made, that the 

Day,beinga5arurday, moved, 
that the Injunction might 
extend to stay Trial. The 
Defendant’s Counsel stated, 
that the Answer would be 
put in on Monday; upon 
which the Court did not 
make any Order. 

ath Feb. 1738.—The De¬ 
fendant's Answer not having 
been put in, the Plaintiffs 
again moved the Court on 
this Day that the Injunction 
might extend to stay Trial ; 
which, upon hearing an Affi¬ 
davit of Notice of Motion 
to the Defendant read, was 
ordered accordingly.—Reg. 
Lib. 1738. Fo. 1^. 

12th Feb. 1738.—The De- 


the 24th of February an 
Defendant’s Clerk in Court, 

Answer, applied to the Court 
this Day to discharge the 
Order of the 6th February^ ex¬ 
tending the Injunction to stay 
Trial; and the Court upon 
hearing Counsel for the Plain¬ 
tiffs and the Defendant’s An¬ 
swer read, ordered the In¬ 
junction to extend to stay 
IVial to be discharged.— 
Reg. Lib. B. 1738. Fo. 24.4. 

13th Mar. 1738.—From 
the Register's Minute Book 
it appears to have been stated 
to the Court, that Excep¬ 
tions were taken to the An¬ 
swer: but the Exceptions 
were afterwards on the Phun- 
tiff’s Motion withdrawn on 
I^yment of Costs. 


fendant having put in his 


should 
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should procure the Certificate; but, before it was ob¬ 
tained, on the 25th of Eeftruary a Replication was filed. 

A Motion was made by the Defendants, that the Re¬ 
plication may be withdrawn, and the Bill dismissed with 
Costs for want of Prosecution as of the 20th of February ; 
and that tfbe Relators, or the Defendant's Clerk in Court, 
may pay the Costs. 

Sir Samuel Romilly, and Mr. Beames, in support of 
the Motion. 

That Rule of Practice, which entitles a Defendant to 
dismiss the Bill, if Three Terms have elapsed'without 
any , Step taken by the Plaintiff (a), cannot now be dis¬ 
puted ; and few Rules have a mure salutary Effect by 
limiting the Period of vexatious Delay. The Question is, 
whether the Defendants, being within the Terms of the 
general Rule, and having obtained the Order to dismiss, 
shall be detained iu Court by a lleplication, filed after 
that Order was obtained. The Bill was virtually out 
of Court the Moment the Order was pronounced; the 
Order being the efficient Proceeding; and the Act of 
drawing it up being merely for the Purpose of recording 
it, and giving Authority for the subsequent Proceedings 
for Costs, This is confirmed by the Manner, in which 
the Books of Practice speak of the different Modes of 
meeting a Motion to dismiss; which are Three: filing a 
Replication, moving to amend, and undertaking to speed 
the Cause {b). It is true, this Order was obtained in the 

(a) 1 Prax, Aim, 34. Pract. 226. Netolan^s Pract. 
2 Httrrison*6 Pract. 605. 106. 

Pract. Reg. 178. Turner's (6) Newland's Pract. 107» 

109. 

Bb 


1813. 

The 

Attorney- 
Gen EB At 

V, 

Finch. 


VoL. T. 


present 
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1813. 

The 

Attorney* 

General 

V. 

Finch. 


preseut Case without producing the Six-ClerVs Certifi¬ 
cate ; but by the modem Practice that is unnecessary, 
when the Motion is made ; and it is sufficient, if the Cer¬ 
tificate .is produced to the Register, before ti»e Order is 
drawn up; aljliough not obtained, when the Order was 
made; as decided by your Lordship after mature Con¬ 
sideration iu Wills V. Pugh (a), followed by McMahon v. 
Sisson (h). 


Mr. Johnson, for the Relators. 

The Lord Chancellor declared, diat the ’Practice 
does not require a Defendant to hand over to the Plaintiff 
a Note of his Intention to dismiss the Bill; that the 
Courtesy, as it is termed, among the Clerks in Court, is 
not wholesome; being in direct Opposition to a general 
Rule of Practice, laid down by the Court (c) ; that the 
Practice to move without producing the Certificate is 
established in the Two Cases cited; the Defendant moving 
on his Title to have that Certificate; and producing it, 
when the Order is to be drawm up : a Practice too long 
settled to be uow altered: that, the Defendants there¬ 
fore having a clear Right to the Certificate in this In¬ 
stance, this Application must be granted with Costs) to be 
paid by the Relators (1). 

Afterwards, upon the Suggestion, that the Omission to 
file the Replication was a mere Slip, it was ordered, that 
the Replication should not be withdrawn; but the Inform¬ 
ation was retained, the Relators paying all the Costs (2). 

(a) 10 VesAos, (c) Jackson v. Pevmal, 

(b) l2 405. Brofjone i6 Ves. 204, and the Re- 

V. Byne, Ante, 3J0. ferences in the Note (a). 

(1) Day V. Snee, post, 3 3 Vol. 1. Beilinghamv.Bruty, 

Vol. 170 . I Mad. 265 . 

( 2) Vuller v. Willis, post. 


DICK 
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DICK p. SWINTON. 

JI^N Marckf IBO^, the Defendant, as Captain of an 
Easi India Merchant Ship, and William Dick, as 
Purser, being about to sail to the East Indies, agreed to 
be jointly interested in the trading Adventifres, Freight, 
Tonnage, Passage Money, and Profits, to which they 
would be entitled, as Captain and Purser, during the 
Voyage, in the Proportions of Four-fifths to Swinton, 
and One-fifih to Dick. In jlpril, 1806, Dick died 
intestate, and unmarried. A Bill, filed by his Admini¬ 
strators, prayed an Account and the Writ of Ne exeat 
Regno; and the Motion for the Writ was supported by 
an Affidavit, that the Defendant was at the Decease of 
William Dick indebted to him in the Sum of .^’lOOO at 
least on account of the Monies, received by the De¬ 
fendant in respect of the Adventure, &c. stating the 
Belief of the Deponent that the Defendant was about to 
leave England, and to proceed to the East Indies, or 
some other Parts beyond the Seas, being appointed 
Captain of the Carnatic East-India-Man ; and w'as pre¬ 
paring to sail in a few Days. 


1813. 

l<IKCOjE.N*S 

Inn Hall, 

March 30. 

Ap-il 15. 

Writ of Me 
excat Regna 
discharged 
with Costs ; 
having issued 
against the 
Captain of an 
East'-India 
Ship, when 
just sailing for 
India aft^r a 
considerable 
Residence in 
this Country. 


Mr. SideboRom, in support of the Motion. 


The Lord Chancellor inquired as to the Nature of 
the Trade; whether it was a legal Trade; and whether the 
Dealings were such as were allowed to be carried on by 
the East-India Company; requiring the Deponent to add 
to the Affidavit, that the Dealings and Transactions were, 
as he believes, legal. ^ 
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Affidavit was accordingly amended; stating farther 
Di<?k Belief of the Deponent, that the Trade, so agreed to 

D, be carried on by William Dick and the Defendant, and 

SwiWTON. which was afterwards so carried on by them, was a legal 

Trade, and not prohibited by die Laws of this Country, 
or the Charters or Regulations of the East India Com¬ 
pany. Upon that Affidavit die Lord Chancellor granted 
the I^^rit; ordering it to be indorsed for £lOOO. 


jipril 15. A Motion was made to discharge the Writ of Ne exeat 
Regno under the Circumstances, stated by the Answer; 
that the Account had been settled by a comiuou Agent; 
leaving a Balance against the Defendant of cfSDl; and, 
the Defendant having been several Months in England, t\\e 
Bill was filed, and the Writ obtained. Just as he was sail¬ 
ing from the River as Captain of an India Ship in the 
usual Course. The Ship being at Gravesend, he ob¬ 
tained Leave from the East India Company to permit 
another Captain to navigate her to Portsynouth ,* and com¬ 
ing to Tow'n, put in his Answer; submitting to pay into 
Court the Balance ofat391. 

Sir Samuel Romilli/, and Mr. Cooke, in support of the 
Motion, observing, that this Writ is a most powerful In¬ 
strument, contended, that such an Applicadoii of it was 
. an Abuse, that ought to be marked with Costs: the De¬ 
fendant having been so long in this Country without any 
Attempt to enforce this Demand until the Instant of his 
Departure in the usual Course as Captain of an IndiSm 
man ; when it was notorious, that he could not be de¬ 
tained without absolute Ruin; and must therefore sub¬ 
mit to the Terms imposed; and farther insisting, that this 
Writ was improperly applied to such a Departure from 
this Country for a temporary Purpose widiout a View 
to perman^t Residency abroad. 


Mr. 
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Mr. Hartf for the Plaintiffs, maintained their Right to 
this Writ upon the Affidavit of an equitable Debt, and 
their Belief, that the Defendant was leaving the Country. 

Tfie Lord Chancellor. 

1 quite agree, that this Wrlt,is a most powerful Instru- 
nent; and I never apply it without Apprehen!»ion. This 
Court has made Use of this great prerogative Writ for the 
Purpose of holding a Man to what is called equitable 
Bail. Upon this Application I have no D«ubt; having 
frequently observed the Difference in the Practice of the 
Courts of King's Bench and Commm Pleas. In the 
Kin^s Bench, if a Plaintiff sw'ore to any Debt, however 
large the Amount, the Defendant was arrested; and 
obliged to find Bail for that Sum. 1 believe, they have 
lately altered that Practice: but the Court of Common 
Pleas, when I was Chief Justice, ahvays entered into the 
Propriety of the Affidavit; and reduced the Bail accord¬ 
ingly. So this Writ has been modelled upon the View, 
which the Court has taken upon the Answer as to the 
Sum, for which the Defendant ought to be held to Bail. 

This Writ has issued under these Circumstances: a De¬ 
mand arising several Years ago : the Account settled by a 
common Agent: that Settlement leaving a Balance of 
to be paid by the Defendant, known to be the Captain of 
an India Ship, and the Time of her sailing known; and 
no Reason appears, why this Writ should not have issued, 
so that the Answer might have been put in, and the Thing 
settled, long ago. In such a Case it is extrepiely reason¬ 
able, that the Defendant should be discharged, paying into 
Court the Balance of .£391, deducting the Costs he has 
been put to. Let him pay in that Sum with Liberty to 
apply for tlie Costs, when taxed (a). 

(a) See the brief View of by Mr. J3«ant«r. CoUimonv. 
the Writ of Nc exeat Regno 18 Ves. 353. 

B b S HOWARD 


1813. 

Nil— 

Dick 

®. 

SwiNTON. 

Writ of Ne 
exeat Regno, a 
great preroga* 
live Writ, ap¬ 
plied to the 
Purpose of 
equitable Bdl, 

Practice of 
the Court of 
Common Pleas 
to examine the 
Affidavit to 
nold to Bail, 
reducing 
the Bail ac¬ 
cordingly, 
lately adopted 
by the Court 
of King's 
Bench. 


% 
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1813 , 
Apr^ 23 . 

AnU^ p. 202. 

An Issue di- 
rected« Liberty 
for each Party 
to examine the 
other refused 
without Con¬ 
sent. 


HOWARD t. BRAITHWAITE. 

I N this Cauk (a) the hard Chancellor again went 
through the Circumstances; and, repeating the Opinion 
he had formerly expressed, declared, that die Court could 
not decree a specific Performance ; but would direct an 
Issue, if the P'iaintiffs chose to take it, whether the De¬ 
fendant's Solicitor was lawfully authorized to sign the 
Agreement; tliough, the Plaintiff’s Solicitor being dead, 
and Ashton, it was said, not to be found, the Plain¬ 
tiffs would try it with great Disadvantage; that, if the 
Phuntllfs would not try it, the Bill must be dismissed; 
but the Court would never give Costs in such a Case. 

Mr. Leachf for the Plaintiffs, accepted the Offer of an 
Issue; and proposed, that each Party should have Liberty 
to examine the other as a Witness. 

The Lord Chancelloii said, that was a very im¬ 
portant Consideration; and could not be without Con¬ 
sent. 

The Decree was pronounced accordingly for an Issue 
without that Direction. 

{a) Reported anfe, p. 202. 


WINCH 
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WINCH t;. WINCHESTER. 

JN Decembery 1809, the Plaintiffs, as Trustees under a 
Deed, executed by Edu ard Jexvhurst, put up to Sale 
by Auction an Estate described by the Particular as 
“ containing by Estimation Forty-one Acres, be the same 
** more or less,” and as being in the Ocoupation of Ed¬ 
ward Jewhurst. At the Sale John Ayer sty as the Agent 
of the Defendant, became the Purchaser; and signed an 
Agreement for that Purpose; and shortly after the Sale 
entered into Possession. The Bill prayed a specific Per¬ 
formance. 

The Defendant by his Answer stated, that he was in¬ 
duced to purchase under the Impression, that the Farm 
contained the particular Quantity of Land alleged; that his 
Agent previously to the Sale bad been informed by Jew- 
hursty in answer to an Inquiry, that the Estate consisted 
of Forty-one Acres; and had at the Sale and previously to 
its commencing publicly asked the Auctioneer, what Quan¬ 
tity he sold the Farm for; who replied, Forty-one Acres;” 
adding,'' if the Purchaser does not like to take it so, it 
“ shall be measured; and if it proves more, the Excess 
“ must be paid for; if less, an Abatement shall be made.” 
The Answer farther .stated, that the l^and had been since 
measured, and amounted only to between Thirty-five and 
Thirty-six Acres; but the Defendant submitted to perform 
tlie Agreement, having an Abatement for the Quantity of 
Land deficient. 

Sir Samuel llomillyy and Mr. Newlandy for the Plain¬ 
tiffs, insisted, that a specific Perlbrmance must under the 
Circumstances be decreed; and mentioned liigginson v. 

B b 4 Clowesf 


Rolls. 

1812 , 

Dec. 18. 

Purchaser not 
entitled to an 
Abatement for 
a Deficiency in 
Quantity : the 
Particular de¬ 
scribing the 
Estate, as con¬ 
taining by Es- 
Ximation Forty- 
one Acres, be 
the same more 
or less. 

Parol Evi¬ 
dence of De¬ 
clarations by 
the Auctioneer 
at the Sale, 
warranting the 
Quantity, re¬ 
ceived in Op¬ 
position to a 
specific Per¬ 
formance, on 
the Ground of 
Frau#; not to 
enforce Per¬ 
formance. 
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C/otres (fi), as an Authority, that parol Evidence of De¬ 
clarations by the Auctioneer cannot be read to explain the 
Particular of Sale.' 


Winchester. 

Mr. ITartf and Mr. Grimwood, for the Defendant. 


The Master of the Rolls. 

This Bill seeks to compel the Defendant specifically to 
perform an Agreement, into which he entered for the 
Purchase of an Estate, which had belonged to Jewhurst; 
who conveyed to the Plaintiffs, on Trust to sell for the 
Payment of his Debts. The Plaintiffs, as Trustees, put the 
Estate up to Sale by Auction in 1809. The Defendant 
through his Father-in-law Ayer&t was the Purchaser; who 
signed the Agreement on the Particular. The Descrip¬ 
tion of the Estate in the Particular represents it as con¬ 
taining by Estimation Forty one Acres, be the same more 
or less. The only Objection made is, that the Estate 
does not contain Forty-one Acres; but upon Measure¬ 
ment appears to be less than that Quantity by Five Acres 
and a Fraction: the Defendant insisting upon an Abate¬ 
ment out of the Purchase-money for this Difference; first, 
upon the Specification of Quantity in the Particular; next 
upon the Ground of a Representation, or Warranty, ver¬ 
bally given by the Auctioneer at the Time of the Sale. 


As to the 
Effiict of|he 
Words be the 
« game more 
“ or less*’ in a 
Particular of 
Sale, Quare* 


First, the Effect of the Words ** more or less,” added 
to [the Statement of Quantity, has never been yet abso¬ 
lutely.fixed by Decision (6); being considered, sometimes 
as extending only to cover a small Difference, the one 
Way, or the other; sometimes, as leaving the Quantity 
altogether uncertain, and throwing upon the Purchaser the 

(a) 15 Ves. 516; and see (i) Hillv, Buckley^ if Fes, 
Clowes V. Higginson, Fostf 524. 394. 

Necessity 
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Necessity of satisfying himself with regard to it. In this 
Instance the Description is rendered still more loose by the 
Addition of the Words ** by Estimation." The estimated 


1812 . 

Winch 

t). 


Extent of Ground frequently proves quite different from Winchestr«. 


its Contents by actual Measurement. It cannot be con¬ 
tended, that the Terms ‘^estimated” and“ measured"have 
the same Meaning. If a Man were told, that a Piece of 
Land was never measured, but is estimated to contain 
Forty-one Acres, would that Representation be falsified 
by shewing, that, when measured, it did^not contain the 
specified Number of Acres ? The only Contradiction to 
that Proposition would be, that it had not been estimated 
to contain so much. 


Supposing, that the Vendors knew the true Quantity, it 
would be a different Question, whether by the Use of such 
Phrases they could be protected from the Obligation to 
make it good. Some Attempt was made to affect them 
with such Knowledge through the Medium of Jew- 
hurst; who, according to the Testimony of one Noakes, 
when a Valuation of the Lands in the Parish was making 
by Direction of the Parishionws, stated to the Valuers the 
Contents of his Farm, as amounting only to Twenty-nine 
Acres, exclusive of Hedges, Roads, and MTaste; and said, 
the Map Account was Thirty-six Acres; and then one 
Springet deposes, that Two or Three Days before the 
Sale Jewhursl walked over the Farm with him; and spe¬ 
cified the Contents of the different Fields; which, being 
added together, amounted to Forty-one Acres. 


What Jewhurst's own Knowledge, or Belief, was upon 
this Subject is not ascertained. He may as well be sup¬ 
posed to have purposely under-stated the Quantity on the 
one Occasion as to have over-stated it on the other; but, 
be that as it may, it is not shewn, that the Plaintiffs knew 
any Thing of either Statement. It does not appear, that 

Jewhurat 
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1812. Jmkurst wa^ employed by'them to shew, or describe, the 

IvTnch ; or was in any way their Agent. 'JThey are there- 

V. fore not bound by any Representation of his *, and, putting 

Winchester. Fraud, as it must be put, out of the Question, I do not 
conceive, that the Defendant is entitled to an Abatement 
out of the Purchase-money for the Deficieifcy of Quantity. 


The Question then is as to the Admissibility, and next 
as to the Sufliciency, of the Evidence of the Auctioneer’s 
^declaration at the Sale. The Defendant says, Aj/erst, 
his Agent, distinctly inquired of the Auctioneer, for what 
Quantity he sold the Farm; and the Auctioneer answered 
we sell it for Forty-one Acres: but, if the Pui chaser 
does not like to take it so, it shall be measured; and, if 
“ it proves more, the Excess must be paid for: if less, an 
Abatement shall be made.” 


As to the Admissibility of the Evidence, it must depend 
upon the Purpose, for which it is produced. If the De¬ 
fendant insists, that the Evidence being received, he will 
be entitled to have tlie Contract performed with an Abate¬ 
ment of the Price, 1 think it not admissible for that Pur¬ 
pose ; as the Court cannot execute in his Favor a written 
Agreement wiih a Variation introduced by parol Testi¬ 
mony ; but,, if he says, he was deceived by this Represent¬ 
ation, and therefore w as induced by Fraud to enter into 
tlio Contract, and oders tlie Evidence for the Purpose of 
getting rid of such Contract altogether, for that Purpose, 
1 think, it may be received; as, if such a Declaration was 
made by the Auctioneer, it would undoubtedly be fraudu¬ 
lent and unfair in the Plaintilis to insist upon the Execu¬ 
tion of the Contract, not giving the Defendant, the Be¬ 
nefit of that Declaration (a). 

(a) Tie Marquis of Toton- 105, and the References. 
shend v, Stangroom, 6 Fts. 329. Cloms v. Higginson, Post, 
RamsboUom v. Gosdcnj Ante, 


With 
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With regard to the Evidence itself, Three Witnesses 
depose, positively to the Declaration, as made by the 
Auctioneer in the Terms I have mentioned: Two, of the 
Name of Springet, do not recollect, that it was preceded 
by any Inquiry from any Person: but Ayent says, it was 
an Answer, made to an Inquiry by him in the Hearing of 
all the Persons present; and Two of the Plaintiffs, he 
says, were present, and did not contradict the Auctioneer. 
On the other Hand, the Auctioneer, being examined, does 
not in plain and explicit Terms deny ^uch Declaration; 
but says, he did not make any Declaration contradictory 
to the Representation by the Particular,; and that he wal 
not authorized to make the Declafi^ion, specified by 
Ayer&tj and stated in the Answer; not, that he did not 
make a Declaration in those Words. That Declarauon 


1812 . 

Winch 

V. 

WiNCHESTiSR. 


is therefore made out sufBciently by the Evidence. 


It is said for the Plaintiffs, that, at most, this gives an 
Option to the Defendant either to take the Land as 
Forty-one Acres, or to have it measured: and that by 
taking Possession, and beginning to cultivate the Land, 
he waived that Option, and consented to take it as Forty- 
one Acres: but, if the parol Evidence is to be taken as 
the Rule, the Defendant was to have the Land, be tlie 
Quantity what it might: the Measurement was material 
only to ascertain the Price; and therefore was in Time, 
if before the Payment. Several Observations were made 
upon the Inconsistency of the Defendant’s Conduct on 
the Supposition, that the Payment was to be by Measure¬ 
ment : if so, the measuring was as much of course as the 
valuing of the Timber, or the Stock ; and yet no Propo¬ 
sition came from the Defendant for Measurement; and 
it was by mere Accident, that, the Persons, who were 
to value the Timber, not being able to agree upon the 
Value of a Copse-wood in one Fields and having that 

measured. 
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measured, Ayerst said, as they were measuring Part, they 
might as well measure the whole. The Defendant 
thought so little of measuring the Land, that he ap¬ 
pointed a Day for finally settling the Business; not know¬ 
ing, that any Measurement had taken placej and at that 
Meeting he was informed by Ayerst of the Measurement 
and the Result Upon that a long Negotiation and Cor¬ 
respondence took place, and several Meetings; and at 
none of them did the Defendant insist upon this parol 
Declaration, supposed to have been made at the*Auction: 
w’hereas the Objection was plain: no Matter, what the 
Conditions of Sale import: tlie Auctioneer did say dis¬ 
tinctly, that the Laj|jd was to be measured, and to be paid 
for accordingly. 

These Circumstances throw a Degree of Doubt upon 
the Evidence; but are not sufficient to impeach its 
Veracity, particularly in the Absence of a plain Denial 
by the Auctioneer himself; and with this Circumstance, 
that a Witness represents the Auctioneer to have said, at 
a subsequent Period, that he did sell at Forty-one Acres; 
and, if it turned out less, there should be an Abatement. 
The Answer therefore asserting, that such Declaration 
was made at the Sale, is sufficiently made out; and con¬ 
sequently the Defendant cannot be compelled to take the 
Land without an Abatement. If he will not take it, the 
Bill must be dismissed; but without Costs; as the De¬ 
fence is one, to which he did not resort until after the 
Institution of the Suit. 


BOYD 
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. 1813. 

LiNCOIiN'S 
IWN ■ 

BOYD HElNZELMAN(l). March 31. 

April 2. 

O N the 28th of January the Defendants, having put Suggestion, 
in their Answer, obtained an Order, that the Plain- that the De¬ 
tiffs should elect, whether they would proceed at Law fendant is 
or in this Court; on the Allegation, that the' Plaintiffs doubly vexed 
prosecuted the Defendants at Law, and in this Court for by Suits in 
one and the same Matter, whereby they were doubly Equity and at 
vexed {a). * Law for the 

same Matter, 

A Motion was made by the Plaintiffs to discharge that ascertained by 
Order with Costs for Irregularity; as obtained on a false Reference to 
Allegation (6). the Master. 

Mr. Leach, and Mr. Shadwell, in support of the Mo¬ 
tion contended, that this Order was obtained upon a false 
Allegation; and the Plaintiffs, being, as in the Case of 
a Mortgage (c), entitled to proceed both at Law and in 
Equity, could not be put to Election; that, having Bills 
of Exchange, diey were at Liberty to proceed on those 
Bills at Law, and to come into this Court to establish 
their Lien on the Goods, consigned to the Defendants to 
answer the Debt: a collateral Security not having the 
Effect of releasing the personal Remedy. 

Sir Samuel Romilly, for the Defendants, insisted, tliat 
it was of course to put a Party to elect; and if he 

(a) See Jonas v. Earl (c) See Lyster v. Dolland, 

Steward, 3 P. Wms. go, and i Ves. jun. 431, Booth v. 

Note {b) as to this Practice. Booth, 2 Atk, 349. 

(6) Bullen y. Butcher, 2 
Dick, 558. 

(i) Mills V. Fry, post, 3 in a foreign Court of Law at 
Vol. 9 . It seems the Princi- the ' fime Time he is suing in 
pie of putting a Party to Elec- thit; Court. Pieters v. Thomp- 
tion applies, if the Party sue son. Coop, Rep. 294 . 

objects, 
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objects, the usual Practice is a Reference to the Masfer; 
that this bears no Resemblance to a Mortgage; being 
a personal Demand in Equity, and a personal Demand 
at Law ; a Suit and an Action for one and tlie same 
Matter. 


The Lord Chancelloii. 

The only Question is, whether the Court is in the 
Habit itself of looking into the Matter, to see, whether 
the Suggestion is false, or of sending it to the Master to 
ascertain the Fact* As far as my own Experience goes, 
when an Order, proceeding upon such a Suggestion, is 
questioned, the Court does not take upon itself to exa¬ 
mine it, but sends it to the Alaster; and the Principle 
of that Proceeding is, that, though the Fact may be some¬ 
times a very simple one, it is often very complicated; 
and, if the Court were to examine it in the one Case, it 
must in the other; and there would be no End to the 
Inconvenience. 


Mr. Leach mentioned the Case of MouseUi/ v. Bas- 
nettf from the Register’s Book. 

The Lord Chancelloii, having read the Note, said 
that was the Course; and the Order might be made con¬ 
formably to it. 


Tlie Oi*der was accordingly made in the Terms of 
Mouseley v. Basnett (a). 


(«) Mouselcy v. Basnett^ 23d 
Feb, 1790 , —Reg. Lib. B. 
1789, Fo. 212, 

By the Order, reciting, that 
by an Order made in this 
Cause the 10th Day of Feb, 
inst. suggesting, that the 
Plaintiff prosecuted the De¬ 
fendant both at Law and in 
this Court for one and t|||e 


same Matter, whereby the 
Defendant was doubly vexed, 
it was ordered that the Plain¬ 
tiff, his Clerk in Court, and 
Attorney at Law, having No¬ 
tice thereof, should within 
Eight Days after such Notice 
make his Election, in which 
Court he would proceed, and 
if the Plaintiff should elect 


*• to 
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to prdf^eed jp this Court, then ceedings at Law and in this 


the PJaintifPs Proceedings at 
Law were thereby sta.yed by 
Injunction, but if the Plain¬ 
tiffs should elect to proceed 
at Law, or in Default of 
such Election by the Time 
aforesaid, then the Plaintiffs 
Bill was from thenceforth to 
stand dismissed out of this 
Cpurt as against the Defend¬ 
ant with Costs to be taxed, 
&c. and stating, that it was 
alleged, that the said Order 
was obtained on a false Sug¬ 
gestion, for that the Matters, 
for which the Plaintiff is pro¬ 
ceeding at Law and in this 
Court, are not the same, 
but distinct Matters, and 
therefore it was prayed, that 
this Order might be dis¬ 
charged, and that the De¬ 
fendant might pay to the 
Plaintiff the Costs of this Ap¬ 
plication jto be taxed, his 
Lordship doth order, that it 
be referred to the said Master 
to see, if the Plaintiff’s Pro- 

yot;\ J T 

The Defendant having ob¬ 
tained the common Order to 
put tin; Plaintiff to his Elec¬ 
tion, the I’laintiff moved to 
discharge that Order, and for 
the Costs of the Application. 
Sir Samvel Romilly for the 
Motion, which w'as resisted by 
Mr. Ilart^ and Mr. Jieames, on 
the Authority of Boyd v, Hein~ 
zelman; insisting, that the 
Motion was irregular, and that 
the Practice was, to refer it to 


Court are for and touching 
the same Matters ; and he is 
to state the same with his 
Opinion thereon to the Court: 
but the Plaintiff is to be at 
Liberty to proceed in the Ac¬ 
tion at Law in the mean Time. 

The Master made his Re¬ 
port, bearing Date the 1.3th 
Day of Aprily 1700; and 
thereby certified, that he was 
of Opinion, that the Plaintiff*s 
Proceedings at Law and in 
this Court against the De¬ 
fendant were not for and 
touching the same Matters; 
and on the idth Apnl, 1790 , 
the Plaintiff applied to the 
Court to discharge the Order 
of the lOth of feh. and that 
the Defendant might pay 
unto the Plaintiff the Costs 
of the said Reference, and 
also the Costs of this Appli¬ 
cation, to be taxed by the 
Master; which the Court 
ordered accordingly.—^Reg. 
Lib. B. 1789 . Fo. 137 . 

. LUCAS. 

the Master to see, whether 
the Matter of the Suit and of 
the Action was the same. 
Tht Lord Chancellor (Eldon) 
said, that was the Course, 
where the Representation, 
that the Suit and Action were 
for the same Matter, w'as dis¬ 
puted : but where that Re¬ 
presentation was not contro¬ 
verted, the Court might de¬ 
cide, wdthout that Reference. 
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Lincoln’s 
Inn Hall. 
July 31, 
1813. 



In the Vacation after Hilary^exm\ the fol¬ 
lowing Appointments took place: 

Sir Thomas Flumer, His Majesty's Attor¬ 
ney-General, was appointedF^cc Chancellor 
of England under an Act of Parliament 

passed in this Session. 

% 

Sir William Garrow^ His Majesty's So¬ 
licitor-General, was appointed Attorney- 
General. 

t ■ 

« 

Mr. Dallas, Chief Justice of Chester, 
was appointed Solicitor-General. 

In Easter Term Mr. Richards was ap¬ 
pointed Chief Justice of Chester. 


END OI THE SECOND TART. 
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HUMBERSTONE v. STANTON. 


Bojlls. 
1813, 
Jan. 38 . ■ 
Feb. 1. 
Becfuest to a 


JOSEPH by his Will, dated the 4th of Mayt 

1781, giviag £750 3 per Cent. Bank Annuities to SonoftheTes- 

Trustees for his Wife for Life, and directing them to sell tator on his 

out £50f Part of such Bank Annuities, for placing out accomplishing 

his Son Joseph Apprentice, proceeds as follows: ** And Apprentice- 

** from and after my dear Wife's Decease I give and be- 

** queath ,£’450 of the said Stock, or in case ^tlie £50 

“ Stock shall be sold to put forth my said Son Joseph *^®^®^^Time 

ail Apprentice, then and in such Case only ^400 of , . 

. . nance j ana in 

the said Stock to my said Son Joseph to be transferred shall 

“ to him on his compleating and fully accomplishing his before he 
Apprenticeship ; and the Interest, Dividends, and Pro- accomplishes 
fits, thereof in the mean Time to be applied by my said his Apprentice- 
Trustees for his my said Son Josephs Cloathing and Ne- ship, then and 
in such Case to the other Children. 

The Legacy lapsed by the Death of the Legatee, having accomplished 
bis Apprenticeship* in the Testator's Life. 

VoL, I. C c 


<( 


it 


H 
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« cessaries during and until he hath accomplished his 
** Apprenticeship; and in case m; said Son Jos^h should 
** die before he accomplishes his Apprenticeship, then 
" and in such Case I give the said £4&0 Stock, or .£400 
** Stock, as under the aforesaid Bequest it may happen to 
** 1>e, to my aforesaid Son Bichardt and my aforesmd 
** Three Daughters Anne, EliteAeth, and Maty, or to 
** such of them as may be living at the Time of this Con- 
tingency happening, equally to be divided between 
** them Share and Share alike: but if any of them should 
be dead at the. Time of such Contingency” the Parent’s 
Share to devolve to the Issue. 


The Testator bequeathed the Residue of his personal 
Estate to his Wife; appointing her and Three other Per¬ 
sons Executors. After the Execution of his Will he 
placed his Son Joseph out an Apprentice; who, having 
compleated his Apprenticeship, died in September, 1790, 
in his Father's Life-time \ who died in January, 179^> 

The Plaintid^ as the personal Representative of the 
Testator’s Widow and residuary Legatee, hied the Bill; 
praying, that she may be declared entitled to the .£450 
Stock. 

Mr. Hart, and Mr. ^eU, for the Plaintiff. 

The Persons, to whom this Legacy of Stock is given 
over upon tiie Death of the Testator’s Son Jemph before 
his Apprenticeship accomplished, are not entitled in the 
Event, that has happened : but by the Death of the Le¬ 
gatee in the Testator’s Life it falls into the Residue as a 
lapsed Legacy. The Bequest overj only upon an Event, 
which never happened, cannot take Effect, as if &at 
Event had happened. The Cases, Jones v. Westcomb (a), 

(a) Pre, in Ch. 316. 

and 
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and Sta$Jtam v. Bell (a), where the Limitation upon the 
supposed Pregnancy of the Testator^s Wife was established, 
though she proved not to have bean pregnant,'and there- 
foie the Event contemplated never happened, are distio- 
guished in this Respect; that the Legatee under this Will 
lived to attain the Period, at which his Legacy was to 
vest: an Event, the Completion of which within the 
Terms of this Will destroys the Limitation over: the 
Legacy failing afterwards, by the Death of the Legatee, 
not before the Period, at which he would' have taken a 
vested Interest, but daring the Testator*$ Life; the com¬ 
mon Case of Lapse. The Case of Nortli^ v. Strange (b) 
also was upon the Ground, that the Legatee died before 
the Testator, and under Twenty-one: but there is no 
Instance, that, the Legatee dying after having attained 
the Age of vesting, the Limitation over was allowed to 
take Effect on the Ground, that the Legatee, not having 
survived the Testator, never actually received the Legacy. 
In the one Case the Testator contemplates a particular 
Event, as preceding the Limitation over; and, if that 
Event never happens, the preceding Estate being removed 
out of the Way, whether by the Person to take never 
coming into Existence, or the Life not enduring to a par¬ 
ticular Age is immaterial, the limitation over is brought 
forward ; and takes Effect: in the other Case the Event 
has happened, upon which the Will declares, that the 
Limitation over cannot take place; and the general Law 
determines the Legacy lapsed, as if ffiere was no Dispo¬ 
sition. 

Sir Sunmel RomWyf and Mr. Grmmood^ for the De¬ 
fendants, claiming under the Limitation over, contended, 
that Ctus fell within the Case of Jones v, Westcomhi a 

mere Question of Intention, whether, if Uiis Son conid 

*, *■ 

i 

(o) Coap. 40. (J) 1 P. W, 340. 


C c 2 


not 
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Bequost -over 
in case of the 
Death of a Le¬ 
gatee before a 
certain Period 
takes Effect on 
his Death with¬ 
in that Period 
during the Tes¬ 
tator’s Idfe. 


not take, the Legacy shojild not go over to the other 
Children. 


The Master ^the Rolls. 

It being sufficiendy proved, that the Son compleatcd 
the Term, of his Apprenticeship before tlie Testator's 
Death, the Question is, whether by his Death afterwards 
in the Testator^ Ldfe-time the Bequest over takes Effect. 
It seems formerly to have been a Question, whether a 
Bequest over in case of the Death of the Legatee before 
a certain Period could take Effect, when he died during 
the Testator’s Life, though before the Period speciffed. 
In the Case of WtUmg v. Baine (a) Legacies were given 
to Children, payable at their respective Ages of Twenty- 
one; and if any of them died before that Age, the Le¬ 
gacy, given to the Person so dying, to go to the Survivors: 
one having died under Twenty-one in the life of the 
Testator, it was contended, that his Legacy lapsed; and 
did not go over to the Survivors. The Argument was, 
that the Bequest over could not take place; as ** there 
“ can be no Legacy, unless the Legatee survives the I'es- 
** tator: the Will not speaking till then: wherefore this 
** must otily be intended, where the Legatee survives the 

Testator; so that the Legacy vests in him, and then he 
** dies before his Age of Twenty-one.” 

It was however held, and is now settled, that in such 
a Case the Bequest over takes place. Here however it is 
contended, that though the Legatee has survived the spe¬ 
ciffed Period, or Event, and though the Contingency^ 
upon which alone the Legacy is given over, has not hap¬ 
pened, still the Bequest over is to take Effect. If Joseph, 
having compleated his Apprenticeship, had survived the 

(fl) 3 P. Wilh 113. 


Testator, 
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Testafor, it is clear, that the Legacy would have vested 
in him absolutely: forJts being given from and imme¬ 
diately after' the Death of the Person, entitled for Life, 
would not have suspended the vesting. The Event, which 
was to bar the Claim of the Brothers and Sisters, has 
happened; as he compleated his Apprenticeship before his 
Death. His Death in the Testator's Life produces Lapse; 
and lets in the residuary Legatees. 
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'W _ 

There are Two Cases decisive upon this, Calthor'pe v. 
Gough (a), and Doo v. Brabant (6). In the former 
.£10,000 was bequeathed in Trust for the separate Use of 
Lady Gough, and in case she should die in the life of 
her Husband, ^according to her Appointment; and for 
want of Appointment, among the Children: but, if she 
should survive her Husband, then the whole to her. The 
Event, in which the Children were to take, did not hap¬ 
pen : that, in which she was to take absolutely, did: but 
she died in the Testator's Life; and it was determined to 
be a Case of Lapse. In Doo v. Brabant a Legacy was 
bequeathed in Trust for Sarah Coninsell, until she should 
attain Twenty-one; and then to transfer to her: in case 
she should die under Twenty-one leaving Children, in 
Trust for her Children; and if she should die under 
Twenty-one without leaving a Child, or Children, or 
being such they should all die under Twenty-one, over. 
She attained Twenty-one; married; and.had Cliildren; 
but died before the Testatrix; leaving Two infant Chil¬ 
dren surviving her. Lord Thurhw according to Brosan 
seems to disapprove of Calitm’pe v. Gough; and to in¬ 
cline to the Opinion, that upon Jones v. fVestcomb and 
other Cases of that Class the Children should be let in to 
take; but sent a Case to the Court of King's Bench; 


Lapse by 
Death of ithe 
Legatee in the 
Life of the Tes¬ 
tator, though 
having sur¬ 
vived the Pe¬ 
riod, at which 
the Legacy 
was to vest: 
that Event not 
being provided 
for. 


(a) 3 Bro. C. C. 395, n. 


(b) 3 Bro. a a 393. 4 
Term Rep. 70S. 

Cc 3 


who 
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' 

Stanton. 


who held with great . clearneiSy that the Children* could 
take nothing. Lord Kenyon says, ** if this Event had 
occurred to the Testatrix^ most probably she would have 
** provided for ity and given the Money to the Qrand> 
children: but, as she has not done so, we cannot niidte 
“ a Will for her.” 


Lord AlvmHey had made a similar ‘ Observation in 
Calthorpe v. Gough, 

Here the Tdstator has left his actual Intention, at least 
as much unexplained as in those Cases. Therefore 1 
must abide by the Words; and according to tliem there 
is DO Foundation for the Claim, set up by the Defendants. 
The PiaintilF consequently must have a Decree. The 
Costs of all Parties should come out of the Estate; being 
occasioned by the Ambiguity of the Will. 


Rolls. 
1813, 
Feb. 4. 


SHEATH u YORK. 


Testator, a J^ENRYClarke by his Will gave to Trustees all his 
Widower, hav- pergonal Estate upon Trust to sell; and 

ing a Son and Payment of all his Debts, &c. to place out tlie 

H-esklue of the Monies, arising from such Sale on 
his real and per other Security, and pay the Interest, &c. 

sonal Estates towards the Maintenance and Education of lus Son John 
in Trust, sub- Daughters Mary and EUzabeth, until they should 
ject to Debts, 

for those Children, and in case of their Deaths over. Marriage and the 
Birth of a Daughter, held a Revocation of the Will in the Ecclesiastical 
Court,' (against a former Decision) not a Revocation of the Devise of 
the real Estate. 


attain 
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attaifi «im) dien to jmy liie Principal equally 

tmtnnnd aato^igirt bia said Children: bntiu caae all bis said 
Children should die under Age tad wftbotit leaving Issue, 
dien upon Trust to pay the Residue unto hit Cousins 
Ptr^rim (UarkCf Henrp Clarke, and the Wife 
of Joseph Fowdrell: and he appointed his Trustees 
Executors and Guardians of his Children. 

» 4 

At the Time of making bis Will the Testator was a 
Widower having the Three Children only named in his 
Will. He afterwards married a second Wife by whom 
he had Issue one Daughter. Ho died in November, 
IS 10; and his Son John Clarke died an Infant in Sep- 
tember, 1811. 

A Suit having been instituted in the Prerogative Court 
of Canterbury, that Court decreed, that the Will was 
revoked by the subsequent Marriage and Birth of the 
Child. A Bill was then filed by some of the simple 
Contract Creditors of the Testator against the Executors 
and Trustees of the Testator, his Two Daughters by the 
first Marriage, and those in Remainder, &c. praying an 
Account, Payment, and Sale. 

Sir Summl BomUly, and Mr. Heald, for die Plaintiffs: 
Mr. Ugar, for the Defendant York, and Mr. Winthrop, 
for those in Remainder, claiming under the WiU. 

With respect to the Proposition, that a Will is revoked 
by a subsequent Marriage and Birth of a Child, the 
Testator having'Children at the Time of making the Will, 
there is probably no Autliority to be found except Thomp¬ 
son V. Sheppard, briefly mentioned in the Maigin of 
Ambler (a ); according to which there is a Revocation 

(a) Jackson v. Burhek, Lanoe, Ambl. 5ffl. 

AmbL 490, and Parsons v. 

Cc 4 


$9J 

ms, 

SUBAl'M 

V. 

Yobk. 


under 
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undtf those Circumstances. It is not however necessary 
to determine that general Proposition: the Question here 
being simplyi whether a subsequent Marriage and Birth 
of Children are a Revocation; the Testator having at the 
Time of making his Will a Son by a former Marriage. 

It is not easy to discover the Principle^ upon which 
these Cases of implied llevocation have gone (a). The 
first Casein which real Estate was involved, is Christopher 
V, Christopher (b): but in Doe on the Demise of L/on- 
cashire v. Lcmtashire (c) Lord Kenyon puts it on a 
very different Ground, an implied Condition, annexed to 
the Will itself at the Time of making it, that the Testator 
does not then Intend it to have Effect, if there should be 
a total Change in the Situation of his Family. In this 
Case, taking the Marriage and Birth of a Child to be a 
Revocation, no Benefit would, as far as the real Estate is 
concerned, result to Children of the second Marriage; 
the whole of the real Estate devolving upon the Son by 
the first Marriage; and that Effect of the Law cannot 
be controuled by any presumed Intention in Favor of 
Children by the second Marriage. What Inference does 
the Marriage afford, that the Testator meant to deprive 
his Two Daugliters by the first Marriage of their Pro¬ 
vision? ‘ Suppose a Testator died seised of Gavelkind 
Land, and other Property: how could the Court interfere 
without an Inquiry, not merely as to the State of the Pro¬ 
perty but of the Family; and where would the Incon¬ 
venience stop ? Suppose a Daughter by the first Marriage, 
and a Son by the second: what would be tlie Effect of 
holding the second Marriage and Birth of the Son a 

(«) See 2FW4/. Treat.Eq; 1771. See4BMrr.217l,2I82. 
p. 350, Note (J). Doug. 35. 

(b) 2 Dick, 445. In the (c) 5 Tenb Rep. 49 . 

Court of Efchcqmi't July Otb, 


Revocation 
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R«vobatIon but to give the Estate to the Son ? Ttiese 
Cases may serve to shew the Difficulty of applying this as 
a general Rule, with reference to the Interest and Con¬ 
venience of Families. In the Case E/t parte, the Earl of 
Ilc}i£ster (a). Marriage and the Birth of Children were 
‘held not to be a Revocation; the Wife and Children being 
provided for by Settlement. In Brady v. Cuintt (5), 
Mr. Justice Buller lays it down, that “ implied Revo- 
** cations must depend on the Circumstances at the Time 
of the Testator’s Death.** All the Cases have pro¬ 
ceeded on the compleat Alteration of the Circumstances 
of the Testator‘’s Family; to which his Intention could 
not be presumed to apply; as by the Marriage of a 
Bachelor with the Birth of a Child: but Marriage alone 
is not such a Change; and, therefore, has not been held 
a Revocation ; nor the Birth of Children by a Marriage 
subsisting at the Date of the Will. The Result of all 
the Authorities is, that, where a Testator has made an 
express Provision for his Children, no Circumstances 
shall by ImplicaUon revoke that Act, which he was bound 
in Duty to perform; on the contrary the Provision shall 
rebut the Presumption of an Intention to revoke; Gray 
V. Altham (c). In the Case of Kenebcl v. Scrqflon (d), 
Marriage and the Birth of Children did not revoke a 
Will, contemplating and expressly providing for future 
Children. 


1913 * 

SnsAtn. 

V. 

York. 


(a) 7 Ves. 348. 

(Jb) Doug. 31 . 

(<?) Cited in Jackson v. 
Hurlock, Amb, 490. 

(d) 5 Ves, 663. 2 Easty 
.530. See Lord C. Eldon's 
Observations on this Case in 
his Judgment in Wilkinson 
V. Adam, post, 465. It is a 
remarkable Instance of the 


Inconsistency, to which these 
Presumptions lead. The Chil¬ 
dren of M. A. Simpson by 
the Testator could not take 
under that Description in his 
Will, except by the Effect of 
the very Circumatances,(their 
Birth in Marriage) from 
which the Revocation of that 
Will was to be presumed. 

The 
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'Hie Case of v. Sheppard was no Detisiou 

on ml £^tate. By Uie JK^tsfer’a Book^fa^ it appears, 

that. 


fpy Thompson v. Sheppard, 
Deoemher, 1779. {Heg* 
Lib. 1770. B. FoUo 135.) 

William Myall, ia the 
Year 1760 married his first 
Wife in England: she died 
in 1769, leavings by bim se¬ 
veral Children, fhe Defend¬ 
ants. After her Death he 
made hU Wm, dated I5th 
December, 1771, having Free¬ 
hold and personal Estates; 
and gave the Residue of his 
Estate and Effects to the De¬ 
fendants, Sheppard and Duf- 
field, in Trust to sdi and 
divide among his Children 
by his first Wife; and made 
them Executors. Afterwards 
at Jamaica, in May, 1772, 
Mydl married the Plaintiff 
Martha, (afterwards Wife of 
Plaintiff Thompson) by whom 
he had Two Children, one 
of whom died in his Myall’s 
Life-time, and the other was 
bom after his Death. He 
died 20th March, 1774, at 
Jamaka, Suits in the Eccle- 
skstical Court had been com- 
' nmn^id by Skeppeerd and 
Dafi^ld to obtain Probate, 
and by the Plaintiff Martha 
for Admlaistrdlicm as on an 
Inteataey. Thb BiU prayed a 


Dedararion, that Al^eilmight 
be declared to have died in- 
testatej and to set aside a 
Deed of F^ruary, 1775, 
which the Bill aUedged, the 
Plaintiff Mmiha had been 
fraudulently fnduced by 
Sheppard and Di^ld to 
extoute; whereby she gave 
up the Right to Administra¬ 
tion ; and for the consequent 
Accounts of his Estate. 

The Court decreed, that 
Skeppardand Dufiield proceed 
in the Suit, instituted by them 
in the Spiritual Court to ob- 
tmn Probate; and that the 
Plaintiff also proceed in the 
Suit commenced there by her, ‘ 
in order to determine the 
Question as to his Will, inde- 
pendantof the Deed of Febru¬ 
ary, 1775, which was not to 
be produced or made Use of 
in the said Suits in the Deter¬ 
mination of the Question; 
and referred to the Master 
to take the Account of the 
personal Estate. 

Nothing matc^al appears 
fturiher in the EegitdeFs 
Book till the 5th May, 1788. 
(Reg. Lib. 1788. B. 458.> 
From the Master’s Report, 
ihjere stated, it appears, that 

the 
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that; though the Testator bed real Estate, it could 18^13. 
not possibly h||Lve passed ood^ his Will; which was not 
eicecuted so as to pass real Estates; The real Estate ^ 
thereh>ro is not once ipeodoned in all the fubse^aent Yoaa. 

Proceefhogs; and, attending to that Ctrcuznatance, the 
Case is no Authority. Here, there beu^ Children of 
the former Marriage, that total Alteration m the Famdy is 
wanting, on which all the Cases turn $ and which is so 
much reiied on by Lord EUenharough in Kenebel v. 

Scrafton. 

* ? 

Mr, Wingjield^ for the Two Daughters by the first 
' Marriage. 

the Defendants Sheppard and which the Defendants would 
Duffield proceeded in the not allow < to her* By an 
Ecclesiastical Court to obtain Order, S4th }782, 

Probate of the Will; and ^R^Xiib.l7^.B.Folio2CtS.} 
that <m Sd DetxnAer, 1779, it was xefaned to the Ifaater 
a Decree was there made for to inquire, whether that 
the Validity of the Will; and Agreement was for the Be- 
Probate was decreed. The nefit of the Infants, and 
Plaintiffs appealed to the the Persons claiming under 
Delegates; which Appeal the Will of the Testator, 
they afterwards withdrew. The Master made his sepa- 
and to prevent all farther rate Report 20th December, 

Litigation, an Agreement iyS2, and certified, that the 
was executed by the Pqf- Agreement was for the Bene- 
ties, dated 14th August, 'fit of the Infants; and that 
1780 , whereby they agreed it had been carried into Exe- 
to terminate their Differences cution; fuid now on the com* 
upon the Terms therein men- ing on of the Cause on that 
tioned, andthe Plaintiff agreed Report it was referroi to the 
to give no fartlier Opposition Master to tax aU Parties 
to the Probate, and all Mat- their Costs, and Directicms 
tcrs were settled, except as were given for the Purpose 
to the Costs in this Court, of winding up Uie Cause. 

This 
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This Case, though new in its Circumstances, all former 
Cases applying to Widowers or Bachelors without Chil¬ 
dren at the Time of making their Wills, falls within the 
general Rule, holding the Marriage and Birth of a Child 
a Revocation, upon the Presumption, that the Will was not 
intended to apply to such an Alteration of Circumstances. 
In Brady v. CuhUt Lord Mansfield takes the Distinc¬ 
tion between a total and a partial Disposition; and in 
Doe on the Demise of Lancashire v. Lancashire Lord 
Kenyon puts it, not upon an Alteration of Intention, as 
the Testator may be ignorant of the Effect at Law of 
subsequent Events upon his Will; but upon a tacit Condi¬ 
tion, annexed to the Will, that under such a total Change of 
Circumstances it should not stand. The Decision of the 
Ecclesiastical Court on this Case may be placed against 
the Authority of Thompson v, Sheppards If there is any 
Hardship in establishing the Revocation under these Cir¬ 
cumstances, it is the Effect of a settled Rule of Law : 
this Case having none of the Circumstances, which have 
been considered as Exceptions. 

i 

Sir Samuel BomiUyy iu Reply. 

The Argument on this Case shews the extreme Danger 
of CourLs assuming the Powei of legislating. The Effect 
is great Difficulty in ascertaining the Rule, always fluctuat¬ 
ing; and there are no Means of distinctly tracing the 
Principle, upon which the different Decisions have pro¬ 
ceeded. The Case of Kenehel v. Scraftem proceeded on 
its own peculiar Circumstances : but few Decisions could 
have been more opposite to the actual Intention of the 
Testator in the possible Event, that there had been many 
Children born before the Marriage, and only one born 
after; the latter monopolizing the whole Property. Iu 
holding a Marriage when coupled with the Birth of a 
Child, a Revocation, the Courts sccni to have proceeded 


on 
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on tlie Effect, that the Children would otherwise bo un- 1813. 
provided for: Marriage, therefore, as standing by itself, ^ Shkatb 
has not been held a Revocation, but the Moment a „ 

Child comes into Existence the Will has been conddered York. 
as revoked, as the only Means of obviating the Injustice 
the Courts would guard against. 


The Master ^ the Rolls. , 

Long after it had been settled by Decisions of the 
Ecclesiastical Court, with the Concurrence of Common 
Law Judges, sitting in the Court of Delegates, that 
Marriage and the Birth of a Child would amount to a 
Revocation of a Will of personal Property, it remained 
a Doubt, whether such an Alteration of Circumstances 
w-ould have the same Effect with regard to a Will of 
real Estate : but it is now settled, that even a Devise of 
Land may be revoked by what Lord Kenyon in the Case 
of Due on the Demise of Lancashire v. Ljuncashirc (a) 
calls “ a total Change in the Situation of the Testator’s 

Pamily,” What shall be deemed such a total Change 
may be Matter of Controversy in each new Case: but all 
the Cases, in which hitherto Wills of Land have been set 
aside upon this Doctrine, have been very simple in their 
Ciicumstances; and such as, when the Doctrine was 
once received, could admit of no Doubt with respect to 
its Application. In all of them the Will has been that of 
a Person, who, having no Children at the Tim6 of making 
it, has afterwards married, and had an Heir born to him. 
The Effect has been to let in such after-born Heir, to 
take an Estate, disposed of by a Will, made before his 
Birth. The Condition, implied in those Cases, was 
that the Testator, when he made his Will in Favor of a 


(fl) 5 Term iRep. 58. 


Stranger 


Marriage and 
Birth of a 
Child an im¬ 
plied Revoca¬ 
tion of a Will 
of personal 
Property. 

Even a Devise 
of Land may 
be revoked by 
Implication 
from a total 
Change in the 
Situation of the 
Family, as, the 
Devisor having 
no Children at 
the Date of 
the Will, by 
his Marriage 
and the Birth 
of an Heir j 
upon an im¬ 
plied Condi¬ 
tion, that the 
Will should 
not operate in 
that Event. 
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f 

Sinngef or more remote Relation, intended, that it 
should not operate, if he should have an Heir of his own 
Body. ^ 

In this Case there is no Room for the Operation of « 
such a Condition; as this Testator had Children at the 
Date of the Will; of whom one was his Heir apparent; 
who was alive at die Time of the second Marriage, of the 
Birth of the Children by that Marriage, and of the Tes¬ 
tator’s Death. IJpon no rational Principle therefore can 
this Testator be supposed to have intended to revoke his 
Will on account of the Birth of other Children; those 
Children not deriving any Benefit whatsoever from the Re¬ 
vocation ; which would have operated only to let in the 
eldest Son to the whole of that Estate, which he had by 
the Will divided between the eldest Son and the other 
Children of the first Marriage. 


It is true, the Ecclesiastical Court has decided, that the 
Will was revoked as to the personal Estate: tliat is in 
Opposition to their Decision in Thompson v. Sheppard, 
in 1779; where under Circumstances precisely the same 
the Will was held not revoked even pf to the personal 
Estate. There was in that Case an Appeal to the Dele¬ 
gates, but it was not prosecuted. The Revocation how¬ 
ever as to the personal Estate had an Efifect, which might 
perhaps have been intended by the Testator; that of 
letting in the after-born Children with those of the first 
Marriage: but the Principle of the Decision has no 
Bearing whatsoever upon the DevilB of the real Estate; 
which according to my Opinion stands unrevoked. 


WHITE 
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WHITE w. ST. BARBE. 


Rolls. - 
1813, 

Feb.g, 13. 1$. 


^LEXANDER St- Barbtf by bis Will, dated the 2d 
of July, 1197, disposed of bis Property in tbe fob 
lowing Manner: 

All Monies and Property belonging lo me I give to 
my Wife Mrs. Christian St- Barbe, in Trust for her 
" to dispose of to our Childrei), and whenever she may 
** judge most proper for their Interest; she may, if she 
thinks proper, keep the Whole for her Life, and then 
leave it to our Childi*en; and she may make Disdne- 
** tions in leaving more to one than the other, if she 
pleases, in order to make them behave well: but the 
Whole of the Property must be given into the Family; 
** except I give all the Household Goods, Plate, Linen, 
and China to Mrs. SL Barbe, for her to do with as 
she pleases, and as her sole Property.^ 


Under a Power 
to appoint 
among Chil¬ 
dren Inta^ests 
may be given 
to Grand¬ 
children by 
way of Settle¬ 
ment with the 
Concurrence of 
their Mother, 
an Object of 
the Power, and 
her Husband. 


The Testator died in 1799, leaving Three Daughters: 
Elizabeth Fielder, Catharine Randolph, and Christian 
White, Mrs, St, Barbe having advanced Portions to 
each of her Daughters out of the Testator’s residuary 
Estate, there remained, after those Advances, ^4875, 
3 per Cent, Bank Annuities, and : 3s : Id. 5 per 

Cent. Na^ Annuities. 

By a Deed of Appointment, dated the 28th of June, 
180^ reciting, that Christian^ St, Barbe was desirous, 
and bad agreed, in exercise of her Power under the Will 
of her Husband to appoint the ^4875^ S per Cents* and 
ip 1000 (Part of : Ssi ld*) Navy AnnuiHes, ex¬ 

pectant 
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« 

pc^iant on liter own Decease, in Favori 'and for die 
Bnnefiiyof Christum. Whiter andtliat it had been %reed, 
inid« especialljr by Charles Henry White and Chrintitsuy 
fals Wife, that the Funds so to be appointed should be 
settled upon the Trusts therein mentioned for the several 
Benefits of Christian WHie and her €%iildren; and that, 
ill order to declare and secure the respective Interest of 
ChrisHan WhUe ud her Children, in such Funds, Chris- 
tipm St. Barbe ^ould forthwith transfer them into the 
Names of the Trustees; in pursuance of that Agreement 
ChrisHan St. Barbe covenanted with the Trustees at the 
Request and by the Direction White and bis Wife, that 
she would transfer die £4875 and <£*1000 Stock into the 
Names of the Trustees: and it was declared, and Christian 
St. Barbe did by sudi Direction as aforesaid in exercise 
of her Power under die Will and all other Powers 
enabling her thereto appoint, that they should settle the 
said Stock, whten transferred to them, upon the following 
Trusts: in Trust, as to the Dividends and annual Pro¬ 
duce, for Christian St. Barbe for Life; and after her 
Decease, as to the same Dividends and Produce, unto 
Christian White for Life, and after the Decease of the 
Survivor, in Trust as to the principal Sums of ^4875 
and X^IOOO Stock for all and every the Children of Charles 
Henry White and Christian his Wife, then born and 
thereafter to be born equally; and to an only Child if 
but one. 

Shortly after Execution of this Appointment Christian 
St, Barbe transferred the StoGi|||||utccording to Cove¬ 
nant. Soon afterwards in the same Year Christian White 
died; leaving Two Daughters, the Plaintiffs, her only 
Obildren. Her Husband took out Administration to her. 

By another Indenture, dated the 22d oi Oct(^er^ IHQS, 
reciting jthe Appointment of the 28th of June, it is 

witoesned, 
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witnessed, that for declaring and giving Effect to such of 
the Trusts and Purposes of the Deed of Appointment as 
were still subsisting or capable of taking Effect, and for 
providing for the Event of the Failure of all such Trusts 
and Purposes, the Trustees should stand possessed of the 
<£’4875, and .£*1000 Stock, upon Trust, as to the Interest, 
for Christian St. Barbe for Life, and, after her Death, 
to pay the Principal between the Plaintiff EUanor St. 
Barbe White, and Christiana St. Barbe White, the only 
Children of Charles Henry White by Christian his Wife, 
in equal Shares and Proportions, to vest at Twenty-one 
or Marriage with Benefit of Survivorship, and in case 
neither of them should attain Twenty-one, or bo married, 
then to re-transfer all such Stock to Christian St. Barbe, 
her Executors, Administrators, or Assigns. 


WmtE 

V. 

St. Babbe. 


Elizabeth Fielder died in 1808 ; and Catherine in 
1809. The Bill prayed, that the <£4875 and £1000 
Stock might be transferred into the Name of the Ac-^ 
countant-General, upon the Trusts of the ^Appointment, 
and properly secured for the Benefit of the Plaintiffs, 
subject to Christian St. Barbels Life Interest; and that 
the Trustees might be restrained from transferring the 
Stock without the Direction of the Court. 


The Answers insisted, that the Power, given by the 
Testator's Will, was confined in its Objects to his Chil¬ 
dren : that under the Will his three Daughters took vested 
Interests, subject to their Mother’s Power to vary the 
Amoudt of their Shares^ but, as the Mother made no 
Appointment to them in their Life-time, she had no Power 
to make any Appointment after tiieir Deaths: that the 
Power did not extend to Grand-children; and the 
Stock was unappointed : the i>efendant Randolph insist¬ 
ing, that it was a Joint-tenancy in the three Daughters ; 
and, as his Wife had survived her two Sisters, the whole 
VoL. I. D d became 
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White 
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St. Barbb. 


became vested in her ; and he, as her Administrator, 'was 
entitled to it ’ 

Sir Samuel l^omi7/y,and Mr. Roupell, for the Plaintifis. 

If the Power is not well executed, there is clearly a 
Tenancy in Common among the Dat^hters. This will 
be compared to the Case of Appointments by Will; which 
are certainly void for die Excess beyond the Power; 
for Instance as to interests given to Grand-children under 
a Power to appoint to Children: Grand-children not being 
Objectsof the Power: Jilexanderv* Alexander (a): but this 
Question has been decided in Langston v. Blackmore(h); 
and in Alexander v. Alexander the Master of the Rolls 
speaks to the same Effect fcj; '^the Mother had a Power 
to do something similar to this, but in another Way; for 
“ though that Power would have enabled her for better 
** Advancement in Marriage to make a strict Settlement, 
** that is implicitly contained in that Power to limit any 
“ Share she thought fit to give for Advancement of Mar- 
riage in that Way : but she has not taken that Method ; 
for she has made a Disposition of it by her Will; and 
therefore it must correspond with every Circumstance in 
that Will.” 

This Question was also clearly decided in Roatledge v. 
Dorril(d)i where Lord Alvanlep states as to the Ap¬ 
pointment, made on the Marriage of Elizabeth Dorril, 
that, where there is a Power to appoint among Persons, 
capable of such Appointment, and they - come in esse at 
the particular Times to make the Appointment good, a 

2 Vts. 640. (d) 2 Ves, jun. See 

IJb) Amb, 2Qg (1}. 862. 

(c) 2 Ves. 642, 

(1) A Power to appoint greets Nephews, Ac. in Palk- 
amongst Nephews and Nieces ner v. Butler, Amh. 514. 
was held dot to extend to * 

Sum 
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1813* 

White 

V, 

St. Barbs. 


That was precisely as Lord Hardwicke considered it in 
Langston v. Blncknwre: but that was not, as Koutledge 
V. Dornlf the Case of a Marriage then in Contemplation, 
but a Provision for any Wife the Son might afterwards 
marry, and Children by a subsequent Marriage. This 
therefore will be supported as an Appointment, not 
to the Grand-children, but to Mrs. JVhite herself: 
the Intention in her Favor appearing upon the Deed; 
and her Children taking, not by direct Appointment, 
but under a Modification of the Property, letting them 
in, with the Consent of their Mother, an immediate 
Object of the Power. That certainly could not be done 
by Will } as is observed in Alexander v. Alexander ; as 
that would be the sole Act of the Person having the. 
Power; and the Interest would be taken directly under 
the Appointment by Persons, not Objects of it: but, 
where it is done by Deed, the immediate Object joining in 
the Act, and directing the Uses, all Objection is removed. 
From the Cases, that have been cited, Mr. Sugden (a) 
draws the same Conclusion, that in Equity a valid Ap¬ 
pointment may be made to Persons, not Objects of the 
Power, with the Approbation of the^ real Object; and, 

(a) Sugden on Powers, 420. 

Dd2 


Sum appointed, as in that Case to the Daughter, upon 
Marriage, though modified with respect to the Objects of 
the Marriage, is a good Appointment, not to the Objects 
of the Marriage, but to the Daughter herself; and (hat Ap¬ 
pointment was held a good Appointment to her; though, if 
it had been done by Will and independent of an 3 r Modifi¬ 
cation, introduced by Llimbeth^ the Daughter, it would 

r 

not have been good ; as^the Husband, and the Children of 
the Marriage born after the Death of their Grandmother, 
were not immediate Objects of the Appointment. There¬ 
fore it was just as if it was' appointed to her, and she had 
settled it so with the Husband. 


though 
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V. 

St. Barbe. 


though the Instance he puts, of such a Setdement upon 
the Marriage of a Child, is not applicable to this Case, 
Mrs. JVkite having been married before this Appointment, 
die Case of Langston v. Blackmore, which was upon u 
Settlement not in Contemplation of Marriage, shews, there 
is no such Distinction. This will therefore be sustained 
as an Appointment substantially to the Daughter, a proper 
Object of the Power; who, if the Appointment had been 
made directly tu her, might the next Day with her Hus¬ 
band have made this Settlement. 


Upon the Construction of the Will however it is not 
to be conceded, that Children only are the Objects of this 
Power; the Word “ Family” extending to all Issue. 

Mr. Rickards, for Defendant, the Father of the Plain¬ 
tiffs, who, as Administrator of his deceased Wife, had an 
Interest against them, but who had joined in the Appoint, 
ment, declined arguing the Case. 

Mr. Leach, and Mr. Horne, for the Defendant Ran-- 
dolph. 

This is clearly a Power to appoint among Children. 
The Conclusion, attempted to be drawn from the acci¬ 
dental Introduction of the vague Word Family” sup. 
poses a Change of Intention, before the Testator came to 
the End of the Will; clearly in the former Part pointing 
to Children; to which the Word “ Family,” as here used, 
must be considered synonymous; and the Court wiU not 
imply Contradiction from Expressions, that may be recon¬ 
ciled. 

As to the second Question, whether this is to be con* 
stdered as an Appointment to a Child, or to Grand-chil¬ 
dren, the Principle of the Cases cited is, that the Appoints 
ment was a direct Gift to the Child who was competent 
to make that Settlement, carving^ out of it an Interest for 
* the 
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the Children of that Child. The Distinction in this Case 
is, that the Daughter had not the Capacity of making a 
Settlement; as this was, not a present Interest, which she 
and her Husband might have settled, but an Interest in 
Remainder, expectant on the Death of her Mother; 
which they were not competent to deal with. The Author of 
this Power expresses his Object, personal to the Children, 
to secure their good Behaviour; and the Court will not 
without clear Words extend it beyond the Beason assigned. 
The Interests are vested, subject to be devested by a proper 
Appointment; and this Instrument cannot be separated; 
taking it first as an* Appointment, and secondly as a De¬ 
claration of Trust. 


1818. 

White 

V. 

St. Barbs. 


Sir Samuel Komilly in Reply observed, that this was 
just such a Settlement as tlie Court would have directed ; 
and, though, it is true, the Wife had not the Power of 
making such a Settlement, if ati Appointment had been 
made to her, the Husband could have done it. 


The Master of the Rolls (preventing farther Reply.) 


The last Argument, that the Appointment and Settle¬ 
ment was all one Act, and could not be separated, by 
considering it first as a good Appointment, and secondly, 
a Declaration of Trust, would have applied equally in the 
Cases cited; for there was no direct Appointment to the 
Child, and afterwards a Settlement: but it was one Act; 
putting the whole into Settlement at once by Consent of 
all the Parties. 

Why could not the Husband in this Case make the Set¬ 
tlement ? A Husband can dispose of such Property of his 
Wife in Expectancy against every one but the Wife sur¬ 
viving ; and thb is just such a Settlement as the Court 

would have directed. The Question is, whether all Par. 

^ ^ «# 

D d 3 ties, 


Husband can 
dispose of his , 
Wife’s Proper¬ 
ty in Expec¬ 
tancy against 
every one but 
the Wife sur¬ 
viving. 
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Teh. 17 , 18 . 

Const., 'ion 
of a Hjiduary 
Devise, as in¬ 
cluding under 
the general 
Words “Estate 
** and Effects’^a 
Copyhold, not 
surrendered, in 
Favci of a 
younger Son, 
subject to 
Debti,, the Will 
reciting, that 
the eldest Son 
Tvas provided 
for i and no 
Freehold Es¬ 
tate. 
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‘l» i 

-ties, having any Power over the Fund, have not concurred 
in tliis Disposition of it. The Wife could make the Ap¬ 
pointment; and the Husband could make the Settlement; 
and he is a Party to the Deed. It falls precisely within 
the Principle o( Itouiledge v. Dorril and Langston v, 
Blacknwre. 


The Decree was made according to the Prayer of the 
Bill. 


PENNINGTCtN o. PENNINGTON. 

S IR John Pennington f Baronet, by his Will, dated the 
20 th of April; 1792, giving certain Annuities, whicli 
he diiccted should be issuing out of his Manors, &c. 
situate in the County of For/;, subject thereto, devised 
dl his Manors, &c. to Trustees, to the Use of his Son 
Lord Muncaster and his Issue in strict Settlement, with 
He’ iaindcrs toliis Son Lowther Pennington and his Issue 
iir strict Settlement, with Reversion to the Testator’s 
right Heirs for ever; and after^giving some specific Lega¬ 
cies, the Will proceeds as follows: 

“ And a.s to all the Residue and Remainder of my 
“ Estate and Effects not hereinbefore by me disposed of 
after Payment of iny just Debts and Funeral Expences 
with the due Payment whereof I hereby charge kll my 
Estate and Effects as well real as personal and subject 
^ »thereto 
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** thereto I give devise and bequeath the same and every 
" Part thereof unto my said Son Ltmther Pennington his 
** Heirs Executors and Administrators according to the 
" Nature of such residuary Estates having already amply 
" provided for my said Son Lord Muncasier out of my 
** Estates in the several Counties of Cumberland^ fPesU 

moreland and Lancaster.^* 

The Bill was filed by a Bond Creditor j who was also 
one of the Annuitants^ and a specific •Legatee in the 
Will. 

Tlie Master’s Report stated^ that the Testator died, 
seised to him and his Heirs of a Copyhold Estate j which 
was not surrendered to the Use of his Will; and therefore 
according to the Custom of the Manor descended to Lord 
MuncasteVf as the eldest Son afd Heir ; and that the Tes> 
tator did not die seised of any other real Estate than that, 
which was devised, and limited in strict Settlement by his 
Will. The Questions w'erc, whether the Copyhold Estate 
passed under the residuary Clause to Lowther Pennington; 
and whether it was the Fund, out of which the PlaintilFs 
Debt was to be paid. 

Mr. Richards^ and Mr. Hall, for the Plaintif: Mr. 
Hart, and Mr. Roupell, for the Defendant Lowther 
Pennington. 

It cannot be contended, that the Annuitants, the specific 
Devisees, or those, to whom the real Estates are given in 
strict Setdement, ought to contribute to this Debt j which 
ought to fall on this Copyhold Estate, passing in Equity, 
though not at Law, under the residuary Clause. It ap¬ 
pears by tlie Master’s Report, that the Testator had no 
real Estate whatever, except that, winch he has limited in 

D d 4 strict 
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v. 


Pennington. 
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strict Settlement. 'Diere is nathing, therefore, but this 
^BNm^TON satisfy the Words of the residuary Claute; 

^ though if there had been any Freehold Estate to satnfy 

Pbknington. Clause, the Construction must have been different. 

The Cases upon this Subject, which are very numerous, 
establish this Proposition, that the Terms real Estate*' 
shall carry Copyholds, where there is no Freriiold Estate : 
Bullock T. Bullock (a), Moss v. Moss (6), Jihell v. Beaue 
( c)f B^as V. Byas (d), Lindopp v. Ehorall (e), Drake v. 
Mobinson (f), Judd v. Pratt (^), and Church v. Mundy 
(h). The Proposition, that, the Heir shall never be dis¬ 
inherited but by express Words or necessary Implichtion, 
does not ttand in the Way: the Testator having indicated, 
that he bad amply provided for Lord Muncaster; who 
was his Heir at Law; and the Language of the residuary 
Clause being sufficiently strong to disinherit the Heir as 
to the Copyhold in question. 

If agmnst an Heir unprovided for this Court will not 
supply a Surrender, it will for a younger Son, provided 
for, if the Heir also has a Provision. That a Provision 
for the younger Son makes no Difference is expressly de¬ 
cided in Cook V. Amham (i). 

Sir Samuel Momtllyf and Mr. Bellj for the Defendant 
Lord Muncaster. 

There is an evident Distinction between the Cases of 
Children and Creditors: in the former the Freehold Estate, 


(fl) 6 Fin. Ab. pi. 19. 

(d) 1 £q. Cs. Ab. 124, pi. 
14 (Ed. 1739.) 

(c) l Fes. 215. 

(d) 3 Fes. 164. * 

(e) 3 Sro,C.C. 188. 


{/) 1 P. Wms. 443. 

(g) 13 Fes, 168, and 15 
Ves, 390. 

(h) 12 Fes. 426, and 15 
Fes, 396. 

(i) 3 P, Wms, 383. 

whatever 
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whatever its Value, satisfy the Intention ; but as to the 1913* 
latter (he Amount of the Debts is to be considered in pro- 
viding a Fund for Uieir Liquidation (a). TTiis is not the 
Case of a Surrender to be supplied for Creditors, the Pro* FBNNtNGTOir* 
perty, not specifically devised, being more than sufficient to 
answer the Debts. The only Question is, whether the 
Testator has by the residuary Clause devised his real 
Estate; and it cannot be maintained, that he has. The 
only Effect of that Clause is to bequeath his personal Pro¬ 
perty to Lawther Pennington, The Expression “ the 
** same and every Part thereof” appliesonly to the ** Estate 
"and Effects,” the Disposition of which begins die 
Clause, and not to the Terms " real and personal,” on 
which he had charged his Debts, &c.; and the Words 
" according to the Nature of such residuary Estates” were 
probably used without any definite Meaning. Though the 
Word " Estate,” standing alone, has with reference to 
the Context, been held to cliry real Estate, yet, when 
coupled with " Effects,” it has been always confined to 
personal Property. The Argument, that here b no 
real Estate to satisfy the re^^uary Clause, is opposed by 
the ultimate Reversion of ti.l> Estates, devised in strict 
Settlement. 

The Master of the Rolls. ' 

This appears to me to be a plain Case. The Clause, 

1 agree, is to be read with an Exclusion of the Paren¬ 
thesis; for the Words ** the same” refer not to ** all my 
" Estate and Effects as well real as personal,” but to " the 
" Residue and Remainder of my Estate and Effects not 

(a) See as to this Dbdnc- Church v. Murufy, IS Ves, 
tion Lord C. Eldon's Judg- spy, and the Cases there re* 
naent in Judd v. Pratt, 15 ferred to, of Bifa$ v. Byast 
Ves. 304, the Argument in and lindo]^ v. Eborall. 

" hereinbefore 
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1813. ** hermbefore by me dispose^ of.” Stopping here, there 

F^nni^tom Ambiguity from coupling the Word 

** Estate” with ** Effectsbut upon the wliole of the 
}’£NKiNGTON. Clause there is no fair 'Doubt of the Meaning: “ And as 
“ to all the Residue and Remainder of my Estate ^d 
** Effects not hereinbefore by me disposed of after Payw 
** ment of my just Debts and Funeral Expences, (with 
“ the Payment whereof I hereby charge all my Estate and 
" Effects as well real as personal) and subject thereto 1 
“ give devise a^ bequeath the same and every Part 
** diereof unto my said Son Lowther Pennington his 
Heirs Executors and Administrators according to the 
“ Nature of such residuary Estates.” That is, he gives 
his residuary Estates, of different Natures. The Devisee 
and his Heirs are to take some: the Devisee and his Exe¬ 
cutors, others, according to their respective Natures. 
He must have intended to include all, whether real or 
personal, in this residuary Clause? 


Rolls. 

1813, 

Feb . 15, 10. 


MAUGHAM t;. MASON. 


Devise of ^HARLES Pryor^ being seised of Freehold Chambers 

FreeholdEstate Lincoln*s Inn, by his Will, dated the l6.th of 

in Trust to sell jj^archf 1774, devised tlieni to Trustees and their Heirs, 
and apply the 

Money towards Payment of the Legacies: the Residue of the personal 
Estate after Payment of Debts, Legacies, &c. upon Trust to convert 
all the siud Residue of his personal Estate into ready Money, to be 
laid out in Freehold Property, to be settled. 

The personal Estate leaving a Residue beyond the Charges, the real 
Estate a resulting Trust for the Heir at Law; and charged with the 
Legacies, not primarily, bitt only as an auxiliary Fund to the persomtl 
Estate. 

upon 
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upon Trust to sell, and to apply the Money ari^ng by 
such Sale ** towards” Payment of the Legicics, by his 
Will bequeathed; and the Rents and Prodts thereof, until 
sold, to be applied to the same Uses; and after giving 
JTwo pecuniary and some specific Legacies as to for and 
dl^ncermng all the rest, Residue, and Remainder, of his 
jpggsonal Estate of what Nature or Kind soever, after 
Payment of. his just Debts, Legacies, and Funeral Ex- 
pences, he bequeatlied the same unto his Trustees, their 
Executors, Administrators and Assigm, upon Trust to 
convert all the said rest and Residue of Kis personal 
Estate into ready Money, and to lay out the same in the 
Purchase of Freehold Property; which 4:he Trustees 
were to settle during the natural Life of the Testator’s 
Niece Cecilia, the Wife of John Maugham, upon Trust 
for her separate Use, with Remainder to her Sons m Tail- 
male in strict Settlement and Remainders over. He ap¬ 
pointed his Trustees Executors.. 


ISld. 

Maugham 

V. 

Mason. 


The Executors paid all the Debts, Funeral Expences, 
and Legacies, out of the personal Estate; not making Sale 
of tlie Chambers; and leaving a Surplus of ^580 Stock, 
the Residue of the personal Estate. 


Tlie Plaintiff, the Grandson of Cecilia Maugham, de¬ 
ceased, claiming under the Limitation to her Sons in Tail- 
male, filed the Bill; praying, that the Freehold Chambers 
might be sold ; and the Produce togedier with the «£580 
Stock laid out in the Purchase of Lands, to be settled 
according to the Directions of the Will. 

The Heiress at Law of the Testator submitted by her 
Answer, that, if the Court sliould 1>e of Opinion, that 
the Freehold Chambers were liable to make good the 

Legacies, 
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Leveies, they were liable only to the Extent of the Be- 
ficiency of the personal Estate; and if such Freehold Estate 
was primarily liable to pay the Legacies^ then she claimed 
to be entitled to the Surplus. 

Mr. Richards, and Mr. Lovat, for the PlaintiiT. 

There are Two Questions: first, whether the Chambers 
are not converted out and out into personal Estate: se¬ 
condly, whether Ac Chambers are not primarily liabi|e to 
pay tlie Legacies. With respect to the first Point, this 
is not the Question between the Heir, and the next of Kin, 
but between the Heir, and the residuary Legatee: a Di¬ 
stinction, expressly taken in the learned Argument of 
Ackroyd v. Smithson (a) founded in the Difference 
between the Case of Intention apparent, and the Absence 
of Intention. 

Secondly, this Testator, as in llancox v. Abbey (b), 
clearly indicates, that the Chambers should be the first 
Fund for Payment of his Legacies; and the Introduction 
of the Word ** Legacies” in the residuary Clause is not 
inconsistent with this Construction; proceeding on the 
Presumption, that the Produce of the Chambers might 
not be sufficient. There is no Pretence for considering 
this a Charge upon the Chambers merely to supply the 
Deficiency of the personal Estate: it is both in Terms 
and Substance a Devise in the first Instance to pay the 
Legacies; and though the Testator uses the Word 
" towards^ his Meaning is " in” Payment If any Re¬ 
liance is placed on the Word " persbnal” in the residuary 
Clause, that Word is to be found also in Mallabar v! 

(«) 1 Bro. C. C. 508, see (ft) 11 Ves, lyp. 
particularly 507 to 512. 


Mallabar, 
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Mollahar ^4t), and in Durour v. Moiteaux (b); as appears 
hy the Regtsten^a Book (cj ; and that Will bad no such 
Words as and Performance of my Will” oi* any other 
Expression more favorable to the residuary Legatee. So 
t|^e Words ** personal Estate” in the residuary Clause of 
this Will must be understood not merely the personal 
property in a strict Sense, but as comprising also the 
Produce of this real Estate. 


1613.' 

^||^ ^ |||^ 

Maugham 

V. 

Mason. 


Mr. Leachf and Mr. Wingfield, for the Heiress at 

Law. ^ 


* If any Distinction really exikts between the Cases of 
next of Kin and residuary Legatee, contending with the 
Heir at Law, it is difficult to assign a Reason for it, that 
will be satisfactory and consistent with the settled Rule, 
that the Heir shall never be disinherited but by express 
Words or necessary Implication. The Cases of Mallabar 
V. Mallabar and Durour v. Motteaux turned upon the 
peculiar Expressions used in those Wills ; creating a corn- 
pleat Conversion out and out, turning the Whole into per¬ 
sonal Property; and the Word ** Residue,” therefore, 
applied to both. This Charge on real Estate, merely 
** towards” Payment of the Legacies, falls under the 
common Principle, that a Gift to a certain Extent, not 


(а) For. 78. 

(б) 1 Ves. 320. 

(e) Mr. Lovat stated this 
Will from the Register's Book 
thus: The Testator gave all 
his real and personal Estate 
(by the Description of all his 
Lands, Tenement8,andHere- 
ditaments. Stock in Trade, 
Debts, &c.} to Trusties upon 
Trust to sell and dispose 


thereof, and thereout to pay 
all the Testator’s Debts and 
Funeral Expences and the 
Legacies and Gifts by the 
said Will given, and place 
out and invest the Residue of 
his ** Personal Estate upon 
Securities, and divide among 
several Persons.—^Reg. Lib, 
1749, Book A. FoI.333. 


exhausting 



414 


CASES IN CHANCERY. 


1813 . 

Maugham 

V, 

Mason. 


exhausting the whole benehcial Interest, leaves a resolttng 
Trust Iot the Heir at Law (a). The real Estate is not 
ptimarily liable.' The Case of The Duke of jJneaster v. 
Mayer (h} has settled, that a mere Charge on the resil 
Estate will not exonerate the personal Estate; which ^ 
not exempted, but only receives Aid trom the real Estate. 
The Words of this Will are not stronger; and call for 
no different Construction. Another settled Rule is, that 
where there is a Charge on both Funds, the real Estate 
shall never be held primarily liable; exempting the na> 
tural Fund, the personal Estate. In Huncox v. Abbey the 
general Rule was admitted; but that Case was taken out of 
it by the Intention indicated as to the ^2000. 

Mr. RichardSf in Reply. 

There is a solid Difference between the Cases of the 
next of Kin, and the residuary Legatee, conflicting with 
the Heir: the residuary Clause raising the Inference, 
which the other Case wants, that the Heir was disinherited. 
The Intention, clearly indicated, must, as in Mallabar 
V. Mallabar and Durour v. MoUeaux, give the Surplus 
to the residuary Legatee : but taking this not to be a Con¬ 
version out and out, it is iPDevise for a particular Pur¬ 
pose, and within Hancox v. Abbey. 

The Masteb of the Rolls. 

Two Questions were made in this Cause: first, whether 
the real Estate is not so absolutely converted into personal 
as to pass by the residuary Clause under the Denomination 
of personal Estate; secondly^ whether, if it does not so 

(a) See UiU v, Coci, Ante, (ft) 1 Bro: C. C. 454, 

173 , and King v. Denison, 

Ante, 261 . 


pass, 
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passf it be not at least the primary Fund, out of which 
the Legacies are to be paid. 

The Testator directs his Trustees to sell his Chambers, 
the only real Estate he is stated to have had, and to apply 
the Money, arising by such Sale, towards Payment of the 
Legacies by his Will, bequeathed. Stopping here, it 
would be impossible to contend, that what remains after 
Payment of the Legacies, would not be a resulting Trust 
for the Heir; no Disposition being made of the surplus 
Produce of the Sale after Payment of the Legacies ; and 
no Purpose being expressed, for which the Sale is directed, 
beyond Payment of them. 


1813. 

Maugham 

V. 

Mason. 


The Testator then gives some specific Legacicsof Stock; 
which of course cannot be the Legacies, to which the Pro¬ 
duce of the Sale of the real Estate is to be applied. 
There are only Two pecuniary Legacies ; one of.£lOOO j 
and Twenty Guineas to one of his Executors. Of Two 
Stock Legacies, given only for Life, he directs the Trustees 
upon the Death of each Legatee to sell the Capital; and 
to lay out the Produce in Freehold Lands and Tenements, 
to be settled to the same Uses as the Lands afterwards 
directed to be purchased with the rest and Residue of the 
personal Estate. The residuary Clause' is thus expressed: 

'^And as, for and concerning, all the rest, Residue, 
and Remainder, of my personal Estate of what Nature 
or Kind soever after Payment of my just Debts, Legacies, 
and Funeral Expences,’’ he bequeathed to his Trustees, 
their Executors, &,c. upon Trust, to convert all the rest 
and Residue of his personal Estate into'ready Money, and 
to lay out the same in the Purchase of Freehold Property; 
which the Trustees were'to settle; and then he proceeds 
to declare the Trusts. 
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Maugham 

V. 

Mason. 


Properly no¬ 
thing is the per¬ 
sonal Estate of 
a Testator, that 
was not so at 
his Death: he 
may so ex¬ 
press himself 
as to shew 
something else 
intended; but 
where there is 
nothing but a 
Direction to 
sell Land with 
an Application 
of the Money 
to a particular 
Purpose, there 
is no Instance 
of holding the 
Surplus, after 
that Purpose 
answered, to 
form Part of 
the personal 
Estate, so as 
to pass by the 
residuary Be¬ 
quest. 


The Observation is perhaps minute, that die Money, 
prod«ced by the Sale of the real Estate, could not with 
propriety be spoken of as personal Property to be con¬ 
verted into Money; at most however this is a gmieral 
Bequest of the Residue of his personal Estate; and the 
Question is, what was meant to be included under diat 
Description. Properly speaking nothing is the personal 
Estate of a Testator, that was not so at his Death. He 
may certainly so express himself as to shew, that some¬ 
thing else was intended; but where there is nothing but a 
Direction to s^l Land, widi Application of the Money to 
a particular Purpose, and a subsequent Bequest of the 
rest and Residue of the personal Estate, I know of no 
Case, iu which it has been held, that the Surplus, after 
the particular Purpose is answered, forms Part of the 
personal Estate; so as to pass by the residuary Bequest. 
The mere Disposition of the Residue of personal Estate 
can never solve the Question, what is personal Estate. 
The Clause may be so conceived as to shew the Sense, in 
which those Words are used: but here is notliing more 
than those Words, unaccompanied with any Thing ex¬ 
planatory of the Sense, in which they were used. 

It must therefore be contended broadly in this Case, 
that, wherever a Will contains a Direction to sell real 
Estate, and also a residuary Bequest of personal Estate, 
there can be no resulting Trust for the Heir. 

The Cases of Mallabar v. Mallahar (a) and Durour v. 
Motteaux (6 ) have never been understood to establish any 
such Proposition. In the former, though those two Cir¬ 
cumstances concurred, they were not relied upon either in 
the Argument or the Decision. Lord Talbot at first re¬ 
sorted to parol Evidence; but afterwards, thou^t, the In¬ 
tention might be satisfactorily collected from the Will itself, 
(o) For. 78. (b) 1 Ves. 320. 


Durour 
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, Durour V. Motteaux doe#jQot perhaps furmsh so 
Strong an Indication of Intention. From the little Lord 
Hurdwicke is reported to have said it is difficult to as¬ 
certain, from what Expressions he inferred, that by the 
Description of all his personal Estate the Testator meant 
to include every Thing in the Residue. If any Stress is 
to be laid upon the Word ** all/* that Word does not 
occur here: but that Decision is generally accounted for 
by the particular Manner, in which the Sale was directed^ 
and the Circumstance of the Testator’s having blended 
together the real and personal Estates iu one Gift to 
Trustees, to sell .the whole with his personal Estate, 6cc. 

The blending the hvo Estates together has always 
been considered as furnishing an Argument for the entire 
Conversion of the real into personal; an Argument, which 
is wholly wanting in this Case. It was observed (by Mr. 
Lmat) that this Circumstance cannot be considered as very 
decisive of the Intention either Way; as, though they 
were* blended together in Ackroyd v. Smithson («), yet 
the Heir succeeded in Iiis Claim. There the Question was 
not whether the Testator meant to dispose of real Estate 
as Personalty; for he had done so in express Terms; but, 
whether it was to be converted for any other Purpose than 
the precise Disposition expressed. That Case decides, 
that it is not in every Instance, where, the Estates are 
blended, that the Heir is excluded ; but not, that without 
that Circumstance, or some equivalent Indication of In¬ 
tention, the Claim of the residuary Legatee caia prevail. 
The Want of a Circumstance may be very material in the 
one Way; although the Existence of it would not be de¬ 
cisive in the other. 1 can find nothing in this Will, that 
fumkheB a sufficient Indication of the Intention of the 
Testator to make an absolute Cmiversion of his real into 
personal Estate. 

(a) 1 Bro, C. C, fiOS. 
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As to the other Questiola, 1 do not see^ how it can pos> 
sibly hear an Argument: so numerous are the Cases, in 
which much stronger Words have been held insufficient to 
exempt the personal Estate, or to make the real prinmrily 
liable. Some Stress was laid on the Circumstance, that 
it is towards the Payment of Legacies only that the Pro^ 
duce of the real Estate is to be applied. From a Direcf 
tioii to pay a particular Debt, or a particular Legacy, in 
Contradistinction to other Debts and other Legacies, the 
Argument, used in Hancox v. Abbey (a), may fairly 
enough arise, but where it is to pay Debts generally, or 
Legacies generally, there is no Room for its Application. 
Although in the subsequent Part of his Will the Tes¬ 
tator gives only two pecuniary Legacies, of any Amount, 
yet, if he had given ever so many, they would all have 
been equally charged on the real Estate; but charged 
in Aid of the Personal; and not in Exclusion of it, or in 
Priority to it. 

t 

Upon both Points therefore my Opinion is in ffivour of 
the Heir at Law. 


The ]^1 was dismissed witiiout Costs (1). * 
(a) ll Ves, lyp. 


1) Gibbs V. Rumtejf, and 290,395. Hill v. Cock, King 
Southoiae v. Bate, pM, 2 Vol. v. Denmsm, ante, 173,350. 
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LORD MILbiNGTOUN v. EARL OF PORT- 

MORE. . 


1813. 
Lincoln’s 
Inn Hall, 
Feb. 22. 


Plaintiff having obtained an Injunction with.. The Right to 
J- out serving the Defendant with a Letter Missive the Letter 


and Office Copy of the Bill, a Motion was made to dis- Missive and 

solve the Injunction; or that the Plaintiff might be direct- ^®Py 

ed at his own Expence to furnish the Defendant with an Privilege 


Office Copy of the Bill. 


of Peerage, 
not of Parlia- 


Mr. Hart, Mr. Leach, and Mr. Hall, in support of 
the Morion. tag therefore 

to all Scotch 


The Defendant is not bound to put in an Answer, until 
he has been served with a Letter Missive, and an Office 
Copy of the Bill; and this Injunction having issued with¬ 
out either is a Nullity. 


and JmA Peers. 

Injunction 
tjierefore, or 
other Process, 
not so accom¬ 


panied, is in- 

It may be questioned, whether this is not a Breach of effectual. 
Privilege. The Privilege of Peerage, limited as it is by 
modern Statutes (a), still requires,, as an indispensable 
Condition, Service of the Letter Missive, and'Copy of 
the Bill, accompanying at least, if not preceding, any 
Order of the Court; and in this Respect there is no Dis¬ 
tinction between an English and a Scotch Peer: the 
Privilege attaching to the Defendant as a Peer; not as a 
Member of the Upper House of Parliament. Robinson 
v. Lord Rokehy (b) has decided, that Irish Peers, with the 
Exception of those in the House of Commons, are en¬ 
titled to every Privilege of the Peerage, except that of 


(a) Stat. 12 and 13 WiU. {b) 8 Fes.<!Ol. 
3. c. 3. Stat. 11 Geo. 2. 
c. 24. 

£e4 


sitting 
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sitting in the House of Lords (o): and therefore to the 
Letter Missive. 

Sir Samuel Romillyf for the Plaintiff,, said, the Ap-> 
plication in Robinson v. Lord Rokeby was not opposed: 
and Orders had been frequently made, that upon the Ser¬ 
vice of an Injunction on a Peer a Letter Missive should 
accompany it. 


The Lord Chancellor. 

This is Privilege of Peerage, not Privilege of Parlia¬ 
ment. In this Respect therefore there is no Distinction 
between English, Scotch, and Iri^, Peers : all being en¬ 
titled equally to Privilege of Peerage; though only those, 
who are in Parliament, can have Privilege of Parliament. 
In both the Acts of Union tlie Peers in Parliaments, tlie 
16 and the 48, have the same Privileges as the English 
^ Peers; widi the Exception of those, who did not take the 
Oaths; with regard to whom there was a considerable 
Question as to their franking. 


If they have the same Privilege of Peerage, though 
not of Parliament, what is their Privilege as to this Ques¬ 
tion ? With regard to that I am bound to consider eVeiyr 
Peer entitled to this Privilege, who does not,«as many do, 
voluntarily waive it. The Question then is as to the Effect 
of the Injunction. I doubt, whether it has any Validity, 
unless accompanied with the Letter Missive and a Copy 
of the Bill. I will consult the Master of th^: Rolls upon 
it: but at present I think, I ought not to make the Order; 
conceiving the Injunction to be good for nothing. If a 
Peer u entitled to an Office Copy of the Bill, and insists 
upon it, 1 do not see, how this Court can make any Pro¬ 
cess effectual against him, until that is done. I had taken 


(a) See Stat. 3p and 40 Geo. 3. c. 67 . 

% 
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it, that this Practice was much older than the Statute of 
William 3, The Letter Missive and Copy of the Bill 1 
take to be very ancient. There is one Instance of it in a 
veiyr early Stage of the Banbur^ Case. 


Sir Samuel Romillt^, for the Plaintiff, then waived the 
Point; and consented to serve a Copy (1). ’f- 


(1) By Lord Hardvoicke's 
Orders a Person entitled to 
Privilege of Parliament, pur¬ 
suant to the Act of WilUam, 
having been served with an 
Office Copy of the Bill, shall 


not be obliged to take out, 
or pay for an^ other Copy of 
such Bill upon his Appear¬ 
ance thereto. Ord. rh. (Ed. 
Beam,) dgs. 
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Before 
The Lord 
Chancellor, 
1812, 

Feb. 25, 26. 
WiththeJudges 
1812, 

June 15. If). 
26. 2f). 
1813, 

Feb. 10 . 
March 1 . 
April 13. 

' Under a De¬ 
vise by a mar¬ 
ried Man^ hav¬ 
ing no legiti¬ 
mate Children, 
** to the Chil- 
“ dren which 1 
“ may have by 
** A. and liv- 
“ ing at my 
“ Decease,” 
natural Chil¬ 
dren, who had 
acquired the 
Reputation of' 
being his 
Children by 


WILKINSON r. ADAM(l). 


The Lortf Chan CELLou. 


Sir Alexander TnoMPSON, Baron, 


Sir Simon Lk Blanc, 
SirVicAUY Gibus, 


J iistices. 


JOHN Wilkinson by his Will, dated the 29tli of 
November, devising to his Wife Mary Wilkinson 
for Life his Mansion at Castle Head, and declaring, that 
such Devise, together witli the Annuity given to he*-, was 
to be taken in lieu of Dower, and giving her an Annuity of 
£500, charged on his real Estates and Iron Works therein¬ 
after devised, and also giving her the Use of his House¬ 
hold Goods, &c. at his Mansion at Castle Head, proceeds 
as follows: 


“ And from and after the Decease of my said Wife I 
give and devise unto Ann Leteis (who now lives with 
‘‘ me) during the Term of her natural Life provided she so 
** long continues single aud unmarried but not otherwise 
“ all that my said Mansion House at Castle Head with 
the Appurtenances. Also I give and devise to the said 
“ Ann Lewis (subject to the Proviso aforesaid) the Use of 

(l) See Gordon v. Gordon, Prepon, 18 Ves. 288. 

1 Meriv. \ 41, Bnd Arnold y. 


her before the Date of the Will, entitled, as upon the whole Will in¬ 
tended, and sufficiently described; rejecting, as a Description of the 
Devisees, Passages in a written Book, unattested; of which Probate 
was admitted under a Reference in the Will to ** the Observations and 


** Directions, which I shall leave in a written Book.” 


Whether, if there were also legitimate Children by the same Mother, 
they could take together under the same Description, and whether 
future illegitimate Clfildren can take under any Description in a Will, 
Queere. 

* « ail 
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all my Household Goods^ Piate> Furniture, and other 
** Chattels of what Kind soever, being at my Mansion 
** House at Castle Head aforesaid for her Life which 
** Devises are for the separate and peculiar Use Beneht 
" and Enjoyment of the said Ann Lewis during the Term 
and on the Proviso aforesaid and are to be looked upon 
“ as entirely distinct from and having no Reference to the 
“ joint Trust wherewith she is hereinafter intended to be 
“ invested by this my Will.” 


The Testator tlien devises all his real and personal Pro¬ 
perty (except what he had before given to his said Wife 
and Ann Lewis for their respective Lives) to the said Ann 
Lewis f James Adanty William Vaughan, Carnelius Rey¬ 
nolds, and Samuel Fereday, for Thirty-one Years, toccHU- 
mence from his Decease, upon several Trusts ; the last of 
which is to purchase Lands of Inheritance; to be limited 
? Ill ling the Term of Thirty-one Years to such and the same 
Uses, and upon the same Trusts, with those of the Tes- 
t.'itoi s Estates of Inheritance, thereby devised to them in 
Trust; and he then proceeds in the following Words: 

“ And from and after the Expiration of such Term to 
the Children which I may have by the aforesaid Ajin 
** Lewis and living at my Decease or born within Six 
Months after equally to be divided between such Children 
** and their Heirs Share and Share alike and if but one such 
Child to such only Child^and his or her Heirs for ever; 
** and if no such Child or Children be living at my Death 
or born within Six Months after my Decease, as afore- 
said, to my Nephew Thomas Jones and his Heirs for 
** ever; and if the said Thomas Jones shall at the Time 
of such Purchase be dead, in that Case to such 
“ Person as shall be the Heir of the said Thamas Jones, 
“ and to his, her or their, Heirs for everand after the 
Expiration of the said Term of Thirty-one Years he 

£ e 4 devised 
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devised all odier bis Estates, &c. in the followiag 
Words: 

‘^To the Use and Behoof of the Child or Children 
** which I may have by the said Ann Ltwis as above 
“ mentioned- to be divided equally between them Share 
and Share alike, and his, her or their Heirs for ever; and 
** in Default of such Child or Children born to me as 
** aforesaid, then to the Use and Behoof of my -said 
“ Nephew Thomas Jones and his Heirs for ever provided 
he or they do take the Name of Wilkinson ; and in 
** case I leave any Child or Children by the said Ann 
** Lewis then I give and bequeath to my said Trustees for 
" each and every such Child per Year during the Conti> 
** nuance of the said Term of Thirty-one Years such a 
** Sum of Money as they or the major Part of them jn 
** their Discretion shall think adequate and sue&cient for 
the Support Maintenance Education and bringing up of 
** such Child or Children which I may have by the said 
** Ann Lewis as aforesaid during so long of the said 
** Term as he she or they may happen to live but not to 
** exceed the Sum of £200 in each Year for each aud 
€* every such Child or Children; and it is my Will and I 
do hereby expressly limit give and appoint the said Sum 
" of £200 per Year to the said Ann Lewis for her own 
" peculiar and separate Use for her Care Management and 
** Guardianship of the said Children during such Time as 
" she continues such Guardianship; and I charge my 
** Estatesjwith the Payment thereof accordingly.” 

^fter directing, that his Trustees should at the Expiration 
of.the said Term of Thirty-one Years, render an Account 
to the Persons then entitled in Bevcrsion or Remainder to 
his several Estates of Inheritance so devised or purchased, 
and assign and deliver his Leasehold and personal Pro¬ 
perty, he process thus: 


‘‘ And 
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" And it 19 my Will aiftl I do hereby direct that im- 
mediately after the Expiration of the said Term of 
“ Thirty-one Years all ray real and personal Estate and 
** Effects not hereinbefore by this my Will otherwise dis- 
** posed of shall be vested in the Child or Children which 
** I may have by the said Ann Lewis as above-mentioned 
** (except Such Part tliereof as is before devised to the said 
“ Ann Lewis for her own Use during her natural Life 
and continuing single and unmarried) and his her or their 
“ Heirs for ever Share and Share alike and in Default of 
such Child or Children born to me as aforesaid then the 
** same to vest in the said Thomas Jones lus Heirs Exe> 
.*< cutors Administrators and Assigns to his and their own 
Use upon the Condition aforesaid. And it is ray Will 
and I do hereby farther direct that immediately on the 
Decease or Marriage of the said Ann Lewis viwhich 
** shall first happen) the Mansion House at Castle Head 
** and also the Household Goods and Furniture so de- 
** vised to her as aforesaid shall vest in my smd Child or 
** Children born to me by her as aforesaid equally between 
** them and in Default of such Issue then to the said 
Thomas Jones lus Heirs Executors Administrators and 
** Assigns upon the Condition aforesaid.’* 

The Testator then appointed Ann Lewis Executrix, 
and his other Trustees Executors of his Will; and having 
^'rected the Legacies, in a Schedule, annexed to his Will, 
to be paid, requests, that his Body may be privately in* 
tcrred in bis Garden at Castle Head in a Place, prepared 
for that Purpose, or within a Building called the Chapel at 
Srymbof or in hi.s Garden at Bradley, ** in such Manner 
** as is directed in the Book hereinafter referred to, and at 
the nearest of the said Places where I shall happen to 
** die. Lastly it is my earnest Wbh and Desire that the 
« Observations and Directions which I shall leave (in a 
written Book) for the better Improvement o^ my Estates 

and 
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and carrying on the different Works as well as other 
Matters be followed and attended to as muck as if they 
were inserted in this my Will.” 


Adam. 

The Will was re-published on the 26th of March, 1807, 
and the 5th of January, 1808: in each Instance in the 
Presence of Three subscribing Witnesses; and on the 
latter Occasion, he added a Codicil; directing, that the 
Term of the Trust should be for Twenty-one Years 
from his Decease instead of Thirty-one Years. 

\ 

On the 6th of January, 1808, the Testator added 
another Codicil substituting William Smith in the Place 
of Reynolds as a Trustee and Executor; and at the 
same Time he re-published his Will; in each Instance 
Stating, that he re-published “ the Contents of this and 
“ the preceding” Eight or Nine Sheets as and for his 
last Will and Testament. 


The Testator died iu July, 1808; and upon his Death a 
Manuscript Book was found; containing with a great Va- 
riety of other Matter Eight Entries, not attested so as to 
pass real Estates, but which were proTed iu the Preroga¬ 
tive Court of Canterbury as testamentary. Some of those 
Entries were as follows: » 

Register of my Children by Ann Lewis which for 
“ more certainty is entered by John Wilkinson; Mary 
“ Ann, boru July 27th, 1802, about Eleven o'Clockj 
“ Jonina, born August 6 th, 1805, about Four o’Clock; 
John, born October the 8th, 1806, Half past Eight 
o’clock in the Morning.” 

Bradley, March 26 tli, 1807. Whereas in my last 
** Will and Testament re-published this Day it is limited 
“ that the Child or Children which should be entitled to 
, “ Co-shares 
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** Co^shares of my Estate real and personal as is more 
** fully explained there should be born to me of the 
Body of jinn Lewis within Six Months of my Decease. 
** Now 1 do hereby declare that such Limitation as to 
** Time should not operate absolutely to the Deprivation 
** of any Child or Children which may be born of the 
“ Body of the said jinn. Lewis within the utmost Bounds 
** (after my Decease) prescribed by Law for Gestation 
“ and I therefore hereby authorize ray said Trustees to 
*' make such Provision for such Cliild or Children, if any 
^ such there be, as they or the major l^art of them may 
** think right according to the Circumstances of the Case; 
*^aod farther least Doubts should arise as to the Expres** 
sion * Children born to me by the said jinn Lewis* 1 
hereby declare that ray Meaning is to include a Daughter 
** of said Ann Lewis called Mary Ann, now abot:t Five 
Years old, another Daughter of the said Ann Lewis called 
“ Jonina, now about Two Years old, and a Son of the said 
Ann Lewis called John, about Six Months old; and 
farther; whereas in my said Will it is expressed that the 
“ said Ann Lewis should have for her own peculiar and 
‘‘ proper Use j€200 during the Time of her Guardianship 
of my said Child or Cliildren my Intention was and is 
** that such Annuity should continue to her during her 
natural Life provided she remains so long unmarried in 
the same Manner as my Bequest to her of ray Mansion 
** House and Appurtenances at Castle Head and on pro* 
cisely the same Conditions; my Idea being at the Time 
of making my Will that she should be considered the 
natural Guardian of her Children during Life. This 
“ Explanation is therefore given to prevent a different 
“ legal Construction being put on that Term or Expres¬ 
sion.' 

“ 4th 1808. Memorandum. Whereas 

in my last Will and Testament duly published mention 

IS 
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** is made of j^nn Lewis as the Guardian of my Qiildren 
** by her the said Jf««X.«ie>w,Jwhich Expression is only to 
** be understood as a Mark of my Regard for her and 
** Wish that such Children should not be taken from her 
** during their tender Age for any Purpose but diat 
** of Education, nevertheless my Intention and Will is 
** that in all Things of Importance and particularly in the 
" Education of such Children described by the Names of 
** Mary Amiy Jouina and Johny or any other Children 
which may be bom of the Body of the said Ann Itewis 
** as in my Will particularly described the Direction and 
Management should be in my said Trustees, the Survivors^ 
** of them, and of such new Trustees as may be appoint- 
** ed pursuant to my said Will and may choose to act, any 
“ Thing in my said Will to the contrary in anywise not-' 
** withstanding; and farther, I hereby express my Will 
and Desire that ray said Children may assume and take 
“ the Name of Wilkinson in addition to their present 
** Name of Idwis, and that my Trustees would take such 
“ Steps for that Purpose as may be requisite; and 
“ whereas, in my Will 1 have mentioned that after my 
Decease my Body should be buried at Castle Head, 
** Bradley or Brymbo, or such of those Places as I should 
happen to be at or nearest to the Time of my Decease, 
it is not to be understood that I hereby determine thtf 
** final Place of depositing my Corpse; but if 1 do not die 
“ at Castle Head my Body in one of the Iron Cases pro- 
" vided for that Purpose shall be remoyed thither by the 
first convenient Opportunity there tJlemain.”—Signed 
" John Wilkinson” 

The Testator's Wife, who died in his Life-time, in 
Decemberf 1806, having never had any Children, he 
left Mary Ann and Eliza Wilkinson, the Children of his 
Brother, his Co-heiresses at Law. His Nephew and 
Detisee Thomas Jones, who took the Simame of Wil- 
* kinson, 
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kinson, filed die Bill; idledgiog, that Lewis wwt never 

married to the T^estator; and any Children riie had by 
him were illegiHmate; and praying, that the Will and Two 
Codicils may be established; and the Trusts thereof 
carried into Execution: that the Trusteel may be de¬ 
creed to convey to the Plaintiff and lus Heirs the real 
Estate of the Testator, subject to the Estate and Interest 
of Jinn Lewis; &c. 

' The Trustees by dieir Answer alledged, that the Testa¬ 
tor previously to the Execution of his Will at Three se¬ 
veral Times caused to be written in a cerUun Book certain 
testamentary Papers, containing Directions for the Im¬ 
provement and Managementof his Affairs afterhis Death; 
and on the Day of the Date of his Will he wrote another 
testamentary Paper in such Book; which Four testa- 
mentm-y Papers were proved in the Ecclesiastical Court 
as Codicils; that by his Will he referred to such written 
Book: that he left Three other Codicils in such Book ; 
the first made soon after his Will: the second bearing 
Date the 26th of March, 1807 : and the third dated the 
4th of January, 1808: all which together with another 
Codicil, dated the 31st of January, 1808, written in such 
Book, had been proved in the Ecclesiastical Court: that 
t)ie Testator acknowledged Mary Ann Wilkinson, Jonina 
Wilkinson, and John Wilkinson, to be his Children ; and 
frequently declared, that he had provided for them by his 
Will as such. The Defendant Ann Lewis stated, that she 
cohabited with the^^estator for many Years previous to 
and at the Time of his Death; and their Cohabitation 
was well known to the Testator<s Wife, while she lived; 
the Testator being very desirous having Children of his 
own, to whom he might leave his Property; and not ex¬ 
pecting any from his Wife: that during such Cohabitation 
the Testator had Three Children by her, now living; 
namely, Mary Ann Wilkinson, born the 27th of Jviy, 

1802, 
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1802, at the Testator’s Dwelling-house at Bradhy: 
Jonihn Wilkinsofii born on the 6th of August, ISOS* at 
the Testator’s same Dwelling-house; and Jb/m Wilkinson, 
bom the 8th of October, 1806, at the same House; ad¬ 
mitting, that she never was married to him; that he always 
acknowledged them as lus Children by her; and usually 
called them by his Sirname; by which they went; and they 
were looked upon by all Persons, acquainted with them, 
as the Testator’s Children by her; that they were brought 
to and placed at his Table; and were alw'ays maintained 
and educated at his Espence, as being his Children. The 
Answer submitted, that the said Three Children,' bom 
before the Date of the Will, had, when his Will and 
Codicils were made, acquired Names of Reputation, and 
also the Reputation of being the Children of the said 
Testator by Ann Jjewis: that, having acquired such Names 
and Reputation, and being also sufficiently designated in 
his Will and Codicils, they fell within the Description in 
his Will; or were to be considered as the Persons thereby 
intended; and that they were entitled to all his real and 
personal Estates, except what he specifically disposed of. 

Another Manuscript Book was found among the Testa¬ 
tor’s Papers; which v/as represented as a Duplicate of 
that, from which the Passages, admitted to be proved as 
Part of the Will, were taken: but during the Argument 
it was said, that there was considerable Variance between 
them; and that the Probate had been taken, not from the 
Origin^, but from that which was supposed to be the 
Duplicate. 

After the Argument the Lord Chancellor suggested, 
whether the Question, what Papers constituted the Will 
as to the real Estate, must not go to a Jury; or be stated 
as a Case for die Opinion of a Court of Law; his Lord- 
ship declaring, that he had no Doubt, these Books could 

not 
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not be so considered. After some Consideration it was 
agreed, as the most convenient and expeditious Coifrse, 
that the Case should be re-argued before the Lord Chatu 
cellarf assisted by some of the Judges. Upon the second 
Argument the Plaintiff’s Counsel confined his Claim to 
the real Estate. 
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Sir Samuel Tdmnillyy Mr. Jfizrf, Mr, JBe//, Mr. Wing- 
fields and Mr. D. F. JoneSy for the Plaintiff. 

The Plaintiff claims these Estates under the Will of his 
Uncle for Default of those Persons, to whom they are 
devised in Preference to him. These Defendants, what¬ 
ever might have been the Testator’s Intention in their 
Favor, are as much out of the Case, as if they were 
naturally dead, or had never existed. They are not tc be 
considered as the Testator’s Children. Their Title will 
be set up, first, upon die Will itself, and the Codicils, 
attested by Three Witnesses; Secondly, by .an Attempt 
to connect with the Will Papers, relating only to the per¬ 
sonal Estate; so as to give them Effect as. to the real 
Estate. It is laid down certainly, that there is no Dis- 
Unction between ** procrca^iV* and ** procreandis** (a); 
upon technical Reasoning, that the Limitation might have 
no Effect, if it would not include a Child already born: 
but the plain Construction of this Will is, that Children 
to be bom at a future Time were intended; and there is 
no Devise to Children already bora: but if such Children 
can be considered the Objects, yet, being illegitimate, 
there is no Description sufficient in Law to enable them 
to take. The Expression of the Will throughout points 
to future Children; and he might have looked to legiti¬ 
mate Children by Ann Lewis; who after the Death of 

(a) See Doe on the De- Maule and Selwyno Rep. 
misc of JofMs V. Hallett, 1 124. 

his 
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itisHWife wai to be placed in his Mansioo-house; and 
ae^s to have been regarded by him as a second Wife: 
a Circumstance, that strongly fortifies the Construction, 
that he had future Children only in his Contemplation; if 
the Words were not so free from Ambiguity, so clearly 
referring to future Children, that it is unnecessary to have 
Recourse to the probable Intention: ** the Children which 

I may have by the aforesaid ^nn LewiSf and living at 
** my Decease,” &c. the latter Part of the Description 
being restramed by the preceding Words; with which also 
the subsequeni Expression ** Children born to me,” of 
ambiguous Import, capable of either Sense, is connected 
by the relative Term “ such.” The single Instance of 
Words, applicable to Children then bom, is in the Di¬ 
rection for Maintenance, in case 1 leave any Child or 
** Children by the said ^im Lewis which cannot have 
the Effect of extending by Inference the former Descrip¬ 
tion, so plainly expressed. 

If after-born Children were intended, they cannot pos¬ 
sibly take. The Case of Metham v. The Duke of Devon¬ 
shire (a) only confirmed what was the Law before; that ille¬ 
gitimate Children can take only by a Name of Reputation; 
which must be acquited after their Birth. If the Intention 
was to give to tlie Children he already liad, those Children 
cannot take. A Testator cannot give either to his own 
illegitimate Children, or to those of another Man, otherwise 
than by Description; either by a Name acquired, or by 
some remarkable Quality or Defect; by which the Person 
may be distinguished; and the Rule of Law does not 
admit Evidence, that the Person so described is the Child 
of any one, if not legitimate. The Rule is laid down by 
Lord Coke (b), according to Blodwell v. Edwards (c), the 

(a) 1 P. Will. 520. 430. 2 Roh Abr. 43. Noy, 

(b) Co, lit. 3, h. 35. 

(c| Cro. EUk. 509, Moor. 


most 
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ntost accurate Heport of which is in Croke, that a Bas> 
tard, having gotten a Name hy Reputetion, may purchase 
by his reputed or known Name to him and his Heirs i 
although he can have no Heir but of his Body. Then he 
gives an Instance^ that a Bastard shall not take a Remain¬ 
der under the Description of Issue; because in Law he is 
not Issue; for ** Qui ex damnato Coitu nmcuntur iniet' 
“ Liberos non computeniur; and, as Littleton saith, a 
Bastard is Quasi mdlius Films; and can have no Name 
of Reputation, as soon as he is born. So if it is a Man 
make a Lease for Life , to B., the Remainder to the 
** eldest Issue Male'of B. to be begotten qf the Body of 
** Jcme S.i whether the same Issue be legitimate or illegi- 
** timate, and ii. hath Issue a Bastard on the Body of 
“ Jane *9., this Son or Issue shall not take the Remain- 
“ der; for by the Name of Issue, if there had been no 
** other Words, he could not take ; and a Bastard cannot 
** take but after be hath gained a Name by Reputation, that 
** he is the Son of B., &.c.; and therefore he can take no Rc> 
“ mainder, limited before he be born: but after he be born, 
** and that he hath gained by Time a Reputation to be 
“ known by the Name of a Son, then a Remainder, li- 
** niited to him by the Name of Son of his reputed Father, 
** is good: but if he cannot take the Remainder by the 
** Name of Issue at the Time, when he is born, he shall 
“ never takedt/’ 

There are some Terms ambiguous here, as to taking as 
a Son, after he has acquired a Name by Reputation ; but 
it is settled, that there must be something more than a ntere 
Aikiiowlcclgment of him as the Child of that Person to 
enable a Bastard to take. This Subject received much 
Consideration in the Case of Gt-^rey v. Dams (a): a 
Decision by Lord Alxanl^ much against his Inclination, 
convinced of the clear Intention in favor of the illegitimate 
Children, proved by the strongest Evidence of the Tes- 

(a) 6 Fes. 

F f 
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V. 

Adam. 


VoL. I. 
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1812>13. tator’s great Intimacy with Harwood and liis Family, and 
WiLKiNaoN I^wowledge, t^t he had no legitimate Children, and that 
those were treated by him as his Children. Cartwright v. 

Adam. Vawdry (a) is a Case of as great Hardship, and as clear 
Intention for the illegitimate Child, and the strongest 
Evidence, that she was always considered by tlie Father as 
one of his Children. In Harris v. Stewart^ another Case 
before Lord Lotighborotiffh, in which your Lordship was 
Counsel, immediately after the Birth of an illegitimate 
Child the Parents married; and had several other Child¬ 
ren : the eldest,* though illegitimate, was brought up with 
the rest without Distinction; and was proved to have been 
a Favorite with the Uncle j who by his Will gave all his 
Property to his Sister, tlie Mother, for Life, and after her 
Decease to be equally divided among ail the Children; in¬ 
tending certainly to include the eldest; who had no other 
Provision; Lord Ijoughborough, regretting, that the Per¬ 
son, VI ho drew the Will, had not the Caution to name 
the Children, was under the Necessity of deciding with 
great Reluctance, that the eldest took nothing. These 
Cases have gone a great Way towards ascertaining tlie 
Sense of what is stated in Text W riters as to a Bastard 
acquiring a Name by Reputation; which must be under¬ 
stood as giving a Capacity to take by that Name, merely 
ns a Description; not as a Child, by a Claim of Kindred. 
Ill a late Case, Earle v. Wilson (6), the Master ^ the 
Rolls upon lliese Authorities, laying down the Principle 
and Doctrine in the same Way, would not hold a natural 
Child entitled under the Description “ such Child or 
** Children as A. may happen to be ensient of by me,*’ 

If this Testator had lived long enough to marry Arm 
Lewis, and bad legitimate Children by her, which was the 
Case of Cartwright v, Fawdry and Kenehel v. Serafim (c), 

<a) 5 Fes. S30. (c) 3 East, 530. 

(5) 17 Ves, 528. 

^could 
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The second Question is, whether in construing this Will 
tlie Court can take into Consideration these Papers, which 
have been treated as Codicils; this Book, which is repre¬ 
sented as Part of the Will, upon the Reference after the 
Nomination of Executors to some Book, which he will 
leave. It is now clearly settled, that real Estate cannot 
be disposed of by a Will with three Witnesses, referring to 
some future Instrument, not executed with the Forms and 
Solemnities, required by the Statute {a). The Law on 
that Subject is clearly recognised and confirmed in Hu- 
herghitm v. Vincent {b). The Reference in this Will to 
a written Book is confined to one Subject, thq better Im¬ 
provement of his Estate and carrying on the difi'ertmt 
W oiks and other Matters to be attended to in the Execution 
of the Trusts; which must be restrained to other Matters 

{a) Slat. 29 Ch. 2, c. 3. (h) 2 Fex. jnn. 204. 

F f 2 


could the illegitimate Children possibly have taken with 
the legitimate; and is the Construction to depend upon 
the Event ? He seems to have contemplated that Event; 
to have considered her very much as his Wife; substi¬ 
tuting her after his Wife’s Death in the Possession of his 
Mansion-house, with the Household Furniture, &.c. and 
imposing upon her the Condition not to marry. The 
Intention is clear, at least, that after-born Children also 
should take; and it would be extremely difficult upon the 
Words to hold die Devise good as to those already born, 
and not as to those afterwards born. The enormous 
Inconvenience and Danger of admitting Evidence to de¬ 
termine, who is the Father, demonstrate the Wi,sdom of 
the Rule of Law. In ad Inquiry as to the Child of a 
married Man the Fact admits no Doubt: in the other 
Case it depends upon the Caprice of the Woman; pro¬ 
ducing all that Uncertainty in Property, to prevent which 
these Rules were established. 


of 
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of the same Kind witli those before specified: a nteic 
Direction to the Trustees as to the Management of tlic 
Estate: but, if reciting, that there was some Ambiguity in 
his Will, he had expressly referred to some Book or Paper, 
to be written and executed not according to the Statute of 
Frauds, explaining, who were his Devisees, that could not 
be taken into Consideration: his Intention could notleso 
explained. This Book however contains nothing supple¬ 
mental to the Devise, to remove the Doubts, occasioned 
by the imperfect Expression of his Will as to his Devisees. 
It is a Book, in which Memorandums and Obseivations 
were made from Time to Time, and all those Parts u’ere 
written after the Date of the Will. This is not therefore 
a Paper then existing; which might perhaps be made 
Part of the Will; if so clearly referred to, described and 
identified, by (he Will as to amount to Incorporation, 
according to Mr. Justice ffifsow’s Opinion (a) in Haherg- 
ham V. Vincentj and your Lordship*s in Smart v. Prtycan 
(h): but if by this Sort of Reference a future testamen¬ 
tary Paper, which he is to leave, can have Eifect, though 
written afterwards, or by some subsequent Act made Pail 
of his Will, all the Security, required by the I.egislature, 
not only as to the Form of the Will, but also as to the 
Sanity of the Testator at. the Time, w'ould be entirely lost. 
From both those Cases it is clear, that a fartlier Charge 
upon real Estate without Re-execution according to the 
Statute can be valid only in the Shape of Debts and Lega¬ 
cies. How could the Ecclesiastical Court exercise a Dis¬ 
cretion by selecting Parts of this Book; granting Probate 
©f some Parts; omitting others, to which the W'ill more 
particularly refers: in what Manner, and for what Purpose, 
these abstract Passages were selected, not appearing ? 


Thirdly, as to the supposed Re-publication: there is none 
having any Reference to this Book or any of these Codi- 


(flf) 2 Ve^. jun. 228. 


cils: 


(5) 6 Ves. 56o, 
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cils: like Re-publication is only of the Will itself, as a 1812-13. 
Devise of real Estate merely; and after the Decisions, that Willson 
have taken place, it cannot be maintained, that any of t,, 

these Codicils are by tlie Effect of Re-publicatiou made Adam. 

Part of this Will. The Judges of late have cautiously 
avoided farther breaking in upon the Statute of Frauds; 
as appears in the Cases, referred to in Pigott v. Waller {a). 

Mr. Richardsf Mr. Hollist, Mr. Leach, Mr. Benson, 
and Mr. Preston, for the infant Children, Defendants. 

The Proposition, denying the Title of thes'? Children 
to the real Estate, which upon the clear Intention in their 
Favor is admitted as to the Copyhold and personal Estates, 
appears singular out of a Court of Justice. The Court, 
deciding against them, must be satisfied, that they decide 
against the real Intention, and the clear Evidence, that they 
were acknowledged as the Testator's Children by Ann 
Lewis. Being a married Man at the Date of the Will> 
though not at the Re-publication, he must, when making 
the Will, have intended natural Children; and the Court is 
as much bound by the Intentioir in Favor of illegitimate 
Children as legitimate, when it can be ascertained. The 
Question is only, whether this Will does not clearly and 
decisively shew, that the Testator had no other Object 
tlian his natural Children. That Object is expressed in 
the Will by the plainest Terms, the Children he ma}' have 
by Ann Lewis; not having in contemplation Marriage with 
her; and therefore meaning the Children he then had, and 
probably those he might have, by her in a single State. 

It seems to be admitted, that if he had used tlie Description 
natural Children by her,*’ it would have been sufficient; 
and the Terms he has used are under the Circumstaiiccs 
equivalent. The Word “ Children,” which certainly, 

{a) 7 Ves. 98. 

F f iS taken 
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tiiken sidip]^ withoutQuaUrication, must be interpreted law¬ 
ful Children, is in this Will by necessary Ccmstruction to be 
understood the natural Children, which he has or may have 
by Ann Lewis. The Policy of the Law dloes not permit 
a Devise to the natural Children a Person may have in 
future; not acknowledging such a Relation, before it actu¬ 
ally exists ; but there is no Rule, preventing an illegitimate 
Child from taking, who by coining into Existence has 
acquired a Capacity to take. The Decision in Earle v. 
Wilson against an illegitimate Child in Ventre does not 
apply to these, who were in Existence. That he meant 
to substitute Ann IjCnis for his Wife is an impossible 
Construction, not only from the Picsumption of a Devi¬ 
sor, that the Devisee will survive him, but by the express 
Condition, upon which she is to succeed, that she shall 
remain unmarried. The Word may” does not necessa- 
liiy import Futurity ; as, ** tlie Possessions, that 1 may 
“ have I will give,” or ** In case 1 sliall leave any Chil- 
dren,” though apparently future, would include Posses¬ 
sions, or Children, he had at that Time; but, admitting that 
to be ail equivocal Expression, its Sense is determined by 
the whole Context with the additional Words, ‘'and living 
** at my Decease.” Considered upon the Principle of 
construing a Will, with reference to the Intention, there is 
no Doubt, that this includes all the Children by Ann Lezeis, 
born or to bd born, if living at his Decease: " and’* being 
a mere unnecessary expletive ; who must necessarily be 
natural Children; and are designated as particularly as if 
named ; which is not necessary : the Mode^ of pointing 
them out being indifferen*. This Intention is plain from 
other Parts of the Will: the Clause, giving Muiiitcnancc; 
and the anxious Provision against her Marriage; which 
would liave withdrawn her Attentiou from these Children. 
’J'hc Name by Reputation, icquired by the old Authorities, 
does not nccessanly mean a Name by Baptism. 


Secoudl) ; 
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Secondly: upon the Evidence^ if it can be admitted, 
there is no Doubt. Upon the Question, how far a Paper 
unexecuted can be cotisulered as inserted in a Will duly 
executed, it is not contended as to Papers to be afterwards 
written; as if he had mentioned a Paper, in which he 
should afterwards name the Devisees; but this Book is 
sufficiently identified to enable the Court to consider as 
incorporated those Parts, that were written at the Date of 
the Will; though the whole cannot be read. Thus the 
Entry as to these Children in the Book, which is proved to 
have been there, when the Will was made, being incor^. 
rated, those Children must be considered as if they were 
named in tlie Will. It is asserted, that the Introduction of 
this Book is making'a Will by parol Evidence. Whatever 
may be the Nature of the Reference in the Will to another 
Instrument, it must be introduced by parol Evidence: but 
your Lordship has suggested a Difficulty in another Form i 
whether there is upon the Face of the Will a Description 
of this Book sufficient to satisfy the Court, that the Book 
produced is the Book re^rred to. The only Two Authorities 
upon the. Objection, so put, afford no Principle applicable 
to this Case: Smart v. Pri^ean (u) and Doe on the Demise 
of Siblhorpev. Taylor; cited (,6) by Justice, in 

Habergham v. Vincent; proceeding on the Ground, that 
it was a subsequent Codicil. The Efiect of all this Evi¬ 
dence is, Uiat this Book answers the Description in the 
Will, Observations and Directions for the better lm> 
“ provement of my Estates, and carrying on the different 
** Works as well as other Matterssatisfying the Rule, 
upon which the Paper was rejected in Smart v. Prujean, 
that the Reference must be to a Paper, which on Prot>f of 
its Existence will be identified by its Contents. The Eccle¬ 
siastical Court, granting Probate of tfiis Instrument, have 
decided, that it is Part of the Will, which can only be by 


1819-13. 

"-v-f 

Wilkinson 

w. 

Aoam. 


(*)2 f'es. jun. 232. 

this 


(a) 6 Vts. 500. 
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this Reference: the Registers of the Children’s Births not 
being in their Nature testamentary. The Evidence as to 
this Book proves, that it was always kept with the Will; 
and' a Duplicate of it was also kept. There is therefore 
no doubt of the Identity. 


The Effect of the Re-publication, which is of every 
Thing contained in those eight Sheets of Paper, and every 
Thing referred to, is to bring the Will down to tlmt Date; 
as after-purchased Lands will pass under a general Devise 
by the mere Effecfiof a subsequent Re-publication. This 
then must be considered as a Will of the 5th of January^ 
] 808, and as speaking of the Book at that Date. The 
Evidence is, that at each Re-publication the Book was 
with the Testator, and these Entries were made by him 
before the Re-publication; that he kept the Original and 
Duplicate; carrying one with him ; and leaving tlie other 
at his general Residence; and never did any Act of Ke- 
publicution without having the Book with him. This 
Book is therefore to be considered as incorporated in the 
Will at the Time of the last Re-publicatioii; and then 
these Entries are decisive. The Codicil re publishing 
gives Effect to the Will and every thing incorporated in it 
down to the Date of the Re-publication. The Cases upon 
this Subject were much considered in the two last: Barnes 
v. Creme (a), and Pigeti v. Waller (Jb ); which have settled 
the l^aw. The Mode of Expression concerning this 
Book, ** which 1 shall leave,” as a future Act, affords no 
necessary Conclusion, that the Book was not then in 
Existence : that particular Expression applying, not to the 
Creation of the Book, but to the Act of leaving.it at his 
Death. 

« 

Sir Arthur Plggott, and Mr. Daniel, for the Co- 

(a) 4 Bro. C. ( 7 . 2. 1 Fes. {b) 7 Fes. Q8. 
jun. 486. 
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heiresses at Law, contended, that the Devise to the illegiti> 
mate Children, if it could not take Effect in their Favor, 
would prevent any other Person’s taking under the Will; 
so as to let in the Claim of the Heir at Law; and also, 
that the Difference between the Terms of Thirty-one and 
Twenty-one Years was an Interest in real Estate undis¬ 
posed of; but, the Lcrd Chancellor having upon the first 
Argument expressed his Opinion against these Claims, they 
were not pressed in the second. 

Sir Samuel Romilly, in Reply. 

The Rule of Law cannot be disputed; that the Word 

Child” in a Will or Grant must be understood a legiti¬ 
mate Child; unless some additional Description proves, 
that an illegitimate Child was intended ; which must be a 
necessary Conclusion certainly. The Question in these 
Cases is, how it is possible for an illegitimate Child to take 
under the general Description of “ Childas he certainly 
may, if pointed out by some peculiar Quality : some per¬ 
sonal Defect; as being blind, deaf, or dumb ; or by a par¬ 
ticular Residence ; in all which Cases the Individual is so 
distinctly marked, that no other Person can be supposed. 
If Lord Coke meant to assert, that a Grant or Devise 
might be made to an illegitimate Child by the Descrip¬ 
tion of “ Child,” which is by no means probable, that has 
been long over-ruled; particularly in Godfrey v Davis {a) ; 
where Lord Alvanhy with great Clearness, but great 
Reluctance, as against the plain Intention, held that not to 
be the Meaning of the Passage in the fiist Institute (fi); 
but that some Person must be idiewn, who had acquired 
the Reputation of being the Child of that Father. The 
Expression, “ the Children which I may have,” wdiicli is 
represented as not iin{>ortiiig future Children only, but 

(fl) 6 Vcs. 43. (b) Co, Liu. 3, b. 

refening 
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referring also to those alreadj born,admits eillier a prospec¬ 
tive, or retrospective, Sense, or both; as it is used inde¬ 
finitely, or with a detinite Meaning. A Man speaking of 
such Estate as he ** may purchase,*' certainly means in 
future: if of such as he may have purchased at the Time 
of his Death, he means both past and future: so saying, 
he will give such Information as he may have To-morrow 
is future : but it would be inaccurate to say, sit down ; 

and I will give you such lurormation as I may have.*' The 
Conclusion is, that this Expression, when used indefinitely, 
has a future Sensd; but is both reti ospective and prospec¬ 
tive, when it refers to some future, definite Period. The 
DifBcully upon the Defendant’s Construction from the 
additional Description, ** aud living at my Decease** re¬ 
moving all Doubt, the Word and’* upuntiiat Construc¬ 
tion having no Use, compels them to reject that VVord, as a 
mere expletive: a Measure, to wliich the Courts never 
resort, if, the Word being retained, the Sense is perfect; and, 
being rejected, is perfectly different: still less would they 
be disposed to adopt that Course for the Purpose of aiding 
the Claim of illegitimate Children under au ambiguous 
Phrase. The Clauac, directing Maintenance, in case he 
shall leave any Child or Children by Ann Lewisj taking the 
whole together, and particularly the Conclusion, iu the 
same Terms as before such Child or Children, which I 
** may have^ shews, that he looked to future Chiidreii. 


The Answer to the Objection, from speaking of his 
Children by another Woman in the same Will, in which 
he supposes his Wife will survive him, is, that a Testator, 
making bis Will, generally contemplates a Variety of 
Events. If beyond the Devise to these Children be Itad 
made no ulterior Disposition, that Argument, though not 
ctmclusive, would have more Force: but, taking into 
View the Probability, that he might have no Children, such ‘ 
as are described^ aud under that Impression devising over 

to 
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to a Person, nearly connected with him in Bloody who 
lived with him under the Expectation, resulting from that 
natural Connection, can it he maintained, that he must 
have had in Contemplation, that all these Events would 
happen ; and that he could not intend a conditional Devise 
to his Wife, if she should survive; and, if not, con¬ 
templating his Marriage with Ann Lems: and devising to 
her Children? The Condition, that she shall cmitinue 
single and unmarried, docs not affect this Construction. 
A Provision for a Widow', while she continues single and 
unmarried, is not unusual; and is underst6od not as having 
never been married, but as continuing in that single State 
of Widowhood. That Restriction from a subsequent 
Marriage, so frequently imposed by old Men, with the 
other Circumstances of the Devise to Ann Lewis, raise 
the strongest lufirenceof an intended Marriage with her; 
and the Inclination of the Courts is uniform in Favor of 
Legitimacy; of which Alsoji v. Sta(^ (a) is a strong In¬ 
stance ; where upon that Principle, a Child being born 
Forty Weeks and Ten Days after the Husband^s Death 
the Question was left to the Jury; and the Child was held 
legitimate. 


1812-13. 

Wilkinson 

V. 

Adam. 


No Instance has occurred of legitimate and illegitimate 
Children taking under one Desciiptiou in a Will; which 
would overthrow' the Rule, and the Principle, upon which 
these Cases have been decided : the Preference given to 
legitimate Children: strongly exeinphlicd by supplying 
llie Want of a Surrender of Copyhold, and giving Interest, 
not expressed, upon a Legacy; refusing it to illegitimate 
Children: not considering illegitimate Children unfavorably 
as Individuals; but disavowing the Knowledge of a Viola- 
ilun of the Law, and avoiding the difHciiIt Inquity ujton 
the l ucl of Legitimacy. If U is to depend upon Kepu- 


(«) Laim. 9. 


tation. 
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tation, wliat can be more vague, more productive of 
Difficultj^ and Uncertainty ? Reputed: by whom ? By the 
World? One of these Children was but Six Weeks old, 
when the Will was made; incapable therefore of having 
gained a Reputation. There are many Instances of Chil¬ 
dren the reputed Children of more Fathers than one. I n 
the Case of the Berkeley Peerage if Lord Berkeley had 
made a general Bequest to all his iilegitiir.ate Children,” 
those, w'ho by th^ Decision of the Hoitse of Lords were 

I 

illegitimate, could not have taken; not being so reputed; 
but being acknowledged as legitimate by him. Metham 
yy. The Duke of Devonshire, it is true, is against this 
Argument: but the Point does not appear to have been 
considered : nor the Consequences, to which the Rule, as 
there laid down, establishing a Bequest to all “ the ua- 

tural Children” would reach. 

Some important Observations arise upon the Facts, now 
disclosed. It has not been sworn either here or in the 
Spiritual Court, that there is no other Book, that can 
answer the Description in the IVill, txctpl that, which 
has been proved; which is the Duplicate. Adam swears, 
he found this Book w'ith the Will: but docs nut say, 
he found no other. Probate has been granted only of 
those Parts of the Book, relating to the Children, not of 
those, relating to the Iron Works. Upon this very vague 
Description it is material to ascertain, that there is no other 
Book or Paper. A Book, that he shall leave, does not 
necessarily refer to a Book, already written; but it does 
necessarily refer to a future Act, In Smart v. Prujean 
the Person, with whom the Paper was left, was de¬ 
fined : but these Directions may be in his Account Books, 
in his Chest of Drawers, any where. Nothing can be 
more vague and indefinite: supposing these Books to be 
the same : though they vary in many Respects. A Passage 
in the Will dir^ccts his Burial to take place ''in such 

“ Manner 
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” Manner as is directed in the Book hereinafter referred 
to but the Book produced contains no such Direction. 
The Specimen of an Epitaph cannot be the Direction as 
to his Funeral alluded to. This is decisive Evidence, that 
the Court has not before it the Book; that the Book re¬ 
ferred to is some other Book j which cannot now be pro¬ 
duced ; and this shew s the Danger and Uncertainty of 
proceeding on such Evidence: the Book produced in 
no Way answering the Description. What Parts of this 
Book he intended to be Part of his Will should be shewn 
clearly. It is said the lie-publication •and the Codicils 
make the Book Part of the Will: but the utnios. Effect 
of the lie-publication is to make the Will speak at that 
Date. If therefore the Book had been more particularly 
tlescribed, by the binding, the Place, where it would be 
found, &c- and he had destroyed that Book, and placed 
another, answering the Description, in the same Place, 
that would not by the Effect of the Re-publication be Part 
of his Will. This Book therefoie cannot have Effect as a 
C\)dicil. The particular Terms of the lie-publication* 
expressing Eight Sheets of Paper, exclude any Idea of a 
Re-publication of Codicils, generally. The Mischief with 
reference to the Statute of Frauds is, that there is no 
Security for the Sanity of the Testator at the future 
Time. 


1812-13. 

Wilkinson 
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The JuOrd Chancellor during the Argument, and at its 
Close, made the follow'iug Observations. 


The Ca.ses, as far as they have gone, have raised 
Doubts, even as to a Paper, antecedently existing, but Unattested 
clearly and undeniably referred to in a Will; but I lake it Paper, clearly 
to be decided, and there is no Doubt, that a Paper, made referred to in r 
afterwards, could never be Part of the Will; for the Devise of real 

Estate, consi¬ 
dered Part of the Will, if made previously: not if subsequent. 

Three 
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Legacies by 
an unattested 
Paper included 
under a Charge 
of Legacies on 
a real Estate 
by a Will duly 
attested: but 
the Produce of 
the Sale of a 
real Estate can¬ 
not be directly 
dis{K>sed of by 
an unattested 
Paper. 


Three Witnesses* required by the Statute, are Witnesses 
to the Sanity of the Testator, and to all, that is necessary 
to constitute a good Will* The Cousequeuce is, that the 

r 

subsequent Paper has not the Ceremonies, necessary to 
constitute a Devise of Land. The Cases upon a Charge 
of Legacies by a Will with Three Witnesses apply to this; 
and though it is settled, that Legacies, given by an un¬ 
attested Paper, will be included iu that Charge, that has 
been met at least with thi*- Symptom of Disapprobation, 
that it is remarked as a solitary Case; and if by a Will duly 
attested the Devioor directs an Estate to be sold, though 
he could have exhausted that Fund by Legacies, he could 
not by a Will unattested give away any Part of it. 

I know no Law against devising to the Children of a 
Woman, whether natural, or not; as that creates no Un¬ 
certainty. The Difficulty arises upon a Devise to the 
Children of a particular Man by a Woman, to whom he 
is not married. This Testator upon the same 2Gth of 
Marchf 1807, on which he republished tlie Will, males 
one of these Entries in the Book; and clearly after the 
Re-publication; which is expressly recited; and he pro¬ 
ceeds by this Paper to say, that Children, thongli not 
horn within Six Months after liis Death, shall take, if 
born within the longest Period allowed for Gestation ; and 
that is explained in such a Way, that the Devisees would 
take, whether his natural Children, or not; as he there 
describes them only as her Children. Is it possible tlicii 
by an unattested Paper, made on the same Day, but after 
a Re-publication of his Will duly attested, to vaiy in Two 
Respects so material the Description of his Devisees; 
introducing as Devisees of real Estate Children, born 
more than Six Months after his Decease; and, though 
by the Will it was necessary to shew, that they were his 
reputed natural Children, this Codicil making it necessary 
only to shew, that they were her's ? 

I do 
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( do not see, how I can tahe one Part of this Book as 
forming his Will less than another; unless the Manner of 
the Description necessarily leads me to select some Parts, 
and reject others; and then what am I to select, and what 
reject? The Spiritual Court must either take the Whole, 
or select those Parts, which fall under the true Meaning of 
the Description in the Will, Directions and Observa- 
^ tions fur the better Improvement of my Estates and 
** carrying on the different Works as well as other 
“ Matters;” and, if the Whole is taken, how is it pos¬ 
sible to execute such a Will? Many of these Directions 
are dated before the Will; many with only one Witness: 
several are left standing without Remark : others crossed 
out; and the Reason stated, that he had made a W^ill of 
the Date 1806. How is it possible to say, that what is 
not crossed out is not a Part of the Will ? If I am to 
take this Book as a Will, disposing of real Estate, I must 
be informed, what Parts of it form the Will, of which 1 
am to declare the Trusts. 

Some Points of this Case admit no Doubt. It is im¬ 
possible to make out the Two Points, contended for the 
Heir: first, that the Will means illegitimate Children; 
who, though incapable themselves of taking, would pre¬ 
vent the plaintiff from taking; and so give Title to tlie 
Heir. That cannot be maintained; as, if illegitimate 
Children are meant, there is no Rule of Policy, which 
prevents the Court from saying, that they are intended: 
in other Words, if they are auificiently described, there is 
no Rule, that prevents their taking: butj if they are not 
sufficiently described, but legitimate Children are the 
Persons to take, then, as there are no legitimate Children, 
there is no prior Taker described before the Plaintiff. 
There is no Doubt therefore, that the Existence of those 
Children, if they cannot take, does not form a Bar to the 
Plaintiff’s taking. 


IS12-13. 

Wilkinson 

V, 
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The 
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The next Point, contended for the Heir* arises upon 
the Codicil, reducing the Term of Thirty one Years, 
created by the Will, to Twenty-one Years ; that the Difler- 
ence is an Interest in real Estate undisposed of: but this 
is merely a Substitution of one Term for the other; the 
Edect is precisely the same as if a Term of Twenty-one 
Y ears had been originally created j and there is no Interest 
undisposed of. 


The following* written Opinion was sent by Uaron 
Thompson and the Justices Lc Bhxnc and Glbhs to the 
hard Chancellor, 

The Question, to which our present Opinion will be 
confined, is, w hether the Three natural Children of John, 
IVilkinson by Ann Lewis, born before the making of his 
Will of Novemler 29lh, 180C, are entitled to take bis 
real Estate by force of that Will alone. 

The Facts, out of which tltis Question arises, are these. 
Mr. IVilkinson, being seised of a very considerable real 
Estate, and possessed of personal Property to a very large 
Amount, on the 29th Noventber, 1806, made his Will, duly 
executed and attested for passing real Estates. At this 
Time he had a Wife Mary Wilkinson still living, but no 
Ciiildren by her. A Woman of the Name of Ann Lecoiif 
was living with him; by whom he had Three natural Chil¬ 
dren : Mary Ann, born July 7th, 1802; Jonina, born 
Avgust 6th, 1805; and John, born Ockber 8th, 1806. 
All these Children at the Time, when the Testator made 
liis Will, bad acquired the Character and Reputation of 
being his natural Children by Ann Lewis, The Testator’s 
Wife Mary WUkinson died in December, 1806. Subse¬ 
quent to her Death the Testator re-pttblished bis Will in 
the Prcsmice of,Three Witnesses. On the 14th of Jtdy, 

1808, 
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1808 , the Testator died; leaving the said Ann Liczm and 
bis said Three natural Children by her surviving him, 

From the material parts of this Will, as tliey bear upon 
the present Question, we tliink, it most certainly appears, 
tliat the Testator meant the above-mentioned Devise to 
operate in favor of his illegitimate Children, born and to 
be born, by Ann Lewis; and that he had illegitimatt; 
Children only in his Contemplation. 


IS12-13. 

V-V^ 

Wilkinson 

V. 

Adaih. 


The Manner, in which he describes tl*e Children them¬ 
selves, and Ann Lewis, their Mother, as living w\h him, 
whilst his Wife was then alive, the Mode, in which he^ap- 
points her Guai'dian of such Children, the limiting^her 
Annuity and her Compensation for the Guardianship to 
the Time of her continuing single and iiiimaiTied, together 
with many other Passages in the Will, appear to us to 
place this Intention beyond all possible Doubt. 

It has been said, that the Testator might, when he made 
his Will, have looked to the Possibility of his Wife's dying 
before him, of his marrying Ann Lewis, and of his having 
Children by her; and that such Children may have been 
the Objects of his intended Bounty under the above Be¬ 
quest : but it is impossible for any Man, looking through 
the whole of this Will, to suppose, thathe entertained any 
such Intention ; or that he had anyisuch Objects in view; 
and it is observable, that he has ewdently contemplated a 
State of Things, in which the Event of his Marriage with 
Ann would have beendmpossible ; and yet his Chil¬ 
dren by her are still to take; for be has bequeathed his 
Mansion House at Vastle Head, and certain other Parts 
ol his Property, to his Wife for her Life, and after her 
Decease to Ann Lewis for her Life, and after the Decease 
of botli to his Children by Ann Lewis, Now, supposing 
these several Bequests to takaplacdinthe Order, in which 
Voi., I. ' O g ‘W 
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they stand, the Wife of the Testator must have survived 
him; and his Children by Ann Z^en’ismust consequently have 
been illegitimate. We think therefore, that his illegitimate 
Children, born and to be born, of Ann Lewis were the in¬ 
tended, and probably the sole intended, Objects of his 
Bounty. We also think, that, if he had any illegitimate 
Childien by her, after his Will was made, such future Chil¬ 
dren could not have taken for the Reason, which is to be 
found in all the Authorities upon this Subject; that an 
illegitimate Child can only take by his reputed Name of 
Child; and tliat,* until he is born, he cauuot acquire that 
Name by Reputation. 

But with respect to the Three Children, who were born 
before the making of the Will, the Depositions prove 
most abundantly, that they had then acquired the Reputa¬ 
tion of being the Children of the Testator by Ann Lewis ,* 
and thinking for the Reasons above given, that they were the 
intended Objects of the Testator’s Bounty, we think, that 
they are intended to take the real Estate under the Will 
itself without the Aid or Explanation of any oUier Papers. 

It has been argued, though not much pressed, that this 
Devise applies only to future illegitimate Children; and is 
therefore void: but, looking to the different Parts of the 
Will, we think, it clearly appears, (if that were necessary) 
tiiat the Testator had in his actual Contemplation the il¬ 
legitimate Children, who were then born, as well as those, 
whom he might afterwards have by Ann Lewis, It was 
also urged, that, as the Testator re-published bis Will after 
the Death of his Wife, and when the Event of his marry* 
ing Ann Lewis was thereby brought within his own Power, 
it is fairly to be presumed, that under the Description 6f 
bis Ciiildren by Ann Lewis he meant such Children as he 
might have by her if he should afterwards marry her: but 
we think, that in the Construction of this Devise the In¬ 
tention 
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tention of the Testator is to be collected from the State 
of Things at the Time, when he made bis Will, not when 
he re>publbhed it; and we also think, that, if the Altera¬ 
tion, which took place in the Interval between the making 
and re-publishing his Will; w^^e taken into the Account, 
enough would still remain to shew, that his illegitimate 
Children by Ann Lewis w'ere the Objects, whom he had 
in view. 


1812 - 


Wilkinson 

V. 

ADAIi^. 


It was also contended, and this appears to have been the 
main Stress of die Argument, that, admitting the Inten¬ 
tion of the Testator to be clear in favor of his Uleg'dmate 
Children by Ann Lewis, that illegitimate Children, born 
before the Will, are included, and that die Claimants 
had acquired the Name and Reputation of being the Chil¬ 
dren of the Testator by Atm Lewis, still by die settled and 
established Rules of Law they cannot take under the 
general Description of Children in this Bequest; and a 
Passage in Coke, Intt. 3. 6. was cited, and much comment* 
ed upon, as supporting this Doctrine. It is there saidj 
that a Bastard having gotten a Name by Reputation may 
" purchase by his reputed or known Name to him and his 
** Heirs; although he can have no Heir but of his Body. 
A man makes a Lease to B. for Life, Remainder to the 
eldest Issue Male of B. and the Heirs Males of his 
** Body. jB. hath Issue a Bastard Son. He shall not take 
“ the Remainder; because in Law he is not his Issue; for 
** C^i ex damnato Coitu nascuntur inter Liberos non coni- 
**puteniur ,* and, as Littleton saith, a Bastard is quasi nvi- 
** Hus Filius, and can have no Name of Reputadmi as soon 
*'as he is born. So it is, if a Man make a Lease for 
Life to B. the Remainder to the eldest Issue Male of 
** B. to be begotten on the Body of Jane S, whether the 
** same Issue be legitimate or illegitimate. JB. hath Issue 
** a Bastard on the Body of Jane S, This Son or Issue 
** shall not take the Remainder; for (as it hath been said) 

G g 2 by 
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Illegitimate 
Child cannot 
take by the 
Description of 
Child of his 
reputed Father, 
until he has 
acquired the 
Reputation of 
being such 
Child. 


** by the Name of Issue, if there had been no other Words, 
** he could not take; and (as it hath been also said) a 
** Bastard cannot take but after he hath gained a Name by 
“ Reputtition, that he is the Son of 3. &c.; and therefore 
he can take no Remainder, limited before he be born: 
but after he be bom, and that he hath gained by Time a 
" Reputation to be known by the Name of a Son, then a 
Remainder, limited to him by the Name of the Son of 
his reputed Father, is good. But, if he cannot take the 
** Remainder by the Name of Issue at the Time, when lie 
is born, he sfiall never take it.'' 


We collect from this Passage, that an illegitimate Child 
cannot take by the Description of Child of his reputed 
Father, until he has acquired the Reputation of being such 
Child: but that after he has acquired the Reputation of 
being such Child he may take by that Desciiption. So 
Lord Macclesjkld appears to have understood it in the 
Case of Metham v. The Duke of Devon (a), hereafter re¬ 
ferred to; and the Master of the Rolls in the Case of 
Earle V. Wilson {6) recognizes this as the Doctrine adopt¬ 
ed and acted upon by Lord MacclefUld in the above men¬ 
tioned Case of Metham v. The Duke of Devon. 


It was admitted in Argument by one of the Counsel, 
who opposed the Claim of the Children, that, taking the 
Intention to be clear in favor of illegitimate Children^ if 
the Devise had been to the Testator's Three Children by 
Aim LewiSf it would have been a sufficient Designation 
of tliem: but he insisted, that illegitimate Children could 
never take tinder the general Description of Children, as a 
Class; and he pointed out several Inconveniences, wbich 
he supposed would arise out of an Enquiry into the Fact, 
whether the several Claimants we^ or were not the Chil¬ 
dren of the Testator, 


(a) 1 P. Will. 529. 


(i) 17 tes. 528. 


But 
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But it appears to us, that the Enquiry must be the same 
in Substance, whether the Bequest were to the Testator*s 
Three illegitimate Children by y/nn Lewis, or to his il¬ 
legitimate Children, generally, by her; that in the latter, as 
well as the former. Case the Epquiry would not be into 
the Fact, but into the Reputation of their being such ^ 
and that the Inconveniences pointed out could never arise; 
because it is not the Fact of the Relationship, but the 
Reputation of it, which is to be enquired into in both 
Cases. « 

In the former Case we should have to enquire, whether 
each of the Persons, who presented himself as one of the 
Hiree Children, designated by the Will, had, or had not, 
at the Time of the Will acquired the Reputation of being 
such Child : in the latter the Nature of the Enquiry would 
be precisely the same; though it might be directed to a 
different Number of Objects. 

The Case of Godfrey v. Davis (a) was cited as an Au¬ 
thority against the Claim of the illegitimate Children in 
the present Case. That was a Bequest in Remainder to 
the eldest Child Male or Female of William Harwood; 
and the Master of the Rolls held, that an illegitimate 
Child of Williaw, Harwood could not take; although it 
was known to the I'estator at the Time of making his 
Will, that William Harwood had only illegitimate Chil¬ 
dren : but there William Harwood was a single Man: the 
Event of his marrying and having legitimate Children 
might fairly be looked to; and there was nothing apparent 
upon the Face of the Will, or to be collected from the 
State of William Harwood’s Family, which shewed, that 
the Testator meant by the Word " Child’* to describe an 
illegitimate Child, fli the present Case, we think, the 

(a) 6 Ves, 43. 

Gg3 
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Wilkinson Children. 


v. 

Adam. 


It has also been urged against this Construction of the 
Devise in favour of the illegitimate Children, that, what¬ 
ever the IntenUon of the Testator might be, it was at least 
a possible Event, that the Testator might survive his Wife, 
and marry Ann Lewis^ and have Children by her; in 
whichf Event those legitimate Children would answer the 
Description of the Testator's Children by Ann Lewis; 
and must necessarily take under the Will; and that it is an 
established and inflexible Rule of Law, that legitimate and 
illegitimate Children cannot take together under the general 
Description of Children. We will take the former Part 
of this Proposition to be true; and w'e think it is so. It 
was possible, that the Testator might outlive his Wife, and 
marry Ann Lewis, and have legitimate Children by her: 
the Words of the Devise are large enough to include such 
Children; and there appears no express Intention to ex¬ 
clude them; though probably the Testator had them not 
in Contemplation. We incline to think, therefore, that 
such Children would take under the Devise : but the Con¬ 
clusion, drawn from thence, that under the Circumstances 
of this Case the illegitimate Children cannot take with 
them, is not, as we think, well founded. We think, that 


the illegitimate Qiildren take, because they were clearly 
meant; and that if legitimate Children of the Description 
above mentioned would also take, it is because the Words 
are large enough to reach them; and the Testator ex- 
pre»ed no Intention to exclude them; though he did not 
contemplate their Existence. When born they would 
answer the Description of his Children by Ann Lewis: 
and being bom in Marriage, f^houjh after the Will, the 
Devise would as to them be free from all legal Ob¬ 


jection. 


» 


It 
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it is said, that this Doctrine is opposed by the Authority 
4*f several Decisions; and the Cases of Cartwright v. 
Vawdry (a), and Kenebel v. Scrafton (b), are cited, and 
relied on, for this Purpose. In the Case of Cartwright v. 
Vawdry the Testator gives his real and personal Estates to 
his Executors, in Trust to apply a reasonable Part of the 
IVoduce in the Maintenance, &c. of all and every such 
Child or Children as he might happen to have at his Death, 
equally Share and Share alike, until such (c) of them 
should attain Twenty-one or Marriage; then to pay such 
of them as became of Age or married One-fourth of the 
whole Income. The Testator had one Daughter, Mary^ 
who was always treated as, and supposed to be, legitimate; 
l>ut was actuallyborn before Marriage, and Three younger 
legitimate Daughters. Mary filed a Bill for her Share as 
a Child. The others were desirous, that shd should share : 
but two were under Age. It was contended, that the Di¬ 
vision into Fourths by the Testator shewed clearly, that he 
meant to include Mary, as a Child : but the Chancellor 
{Lord Loughborough) says, “ It is impossible in a Court 
of Justice to hold, that an illegitimate Child can take 
equally with lawful Children upon a Devise to Children 
and he proposes, that, as all were desirous of giving Mary 
her Share, the Cause should stand over, until the youngest 
Daughter should attain Twenty-one; which was ordered 
accordingly; and the Case does not appear to have been 
again heard o(, in Court It cannot therefore be con¬ 
sidered as a Decision. Lord Loughborough may have 
thought, that the Intent of the Testator to include his 
illegitimate Daughter w'as not sufficiently manifest; and the 
Doctrine, laid down by him, may be considered as ap¬ 
plicable to those Cases only, in wjiich the Word Chil- 
“ dren" is used generally, without a clear Intent; as we 
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(c) This is probably a Mis¬ 
print for “ each.” 

G g 4 think, 


(a) 5 Ves. 530. 

( b) 2 East. 530. 
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there appears here on the Part of the Testator to 
include Hlegidniate Children. We do not therefore think, 
that it bears with any Weight upon the present Case. 

In regard to Kenehelv. Scrafton theTestator James Brad^ 
shaWf liaving devised all his real and personal Estate to a 
Ti usJeCjdfcJared the Uses thereof in the following Words: 
“ J give alt my personal Estate whatsoever and whereso^ 
" ever, &c. to my dearly beloved Mari/ Ann Simpson one 
** of the Daughters of J. Simpson^ &c. for her sole Use and 
" Benefit for ever; and I will tliat out of the Rents, &,c. of 
my said £^tates my said Trustee shall pay unto the said 
M. A.Simpson an Annuity of c£j50 for her Jjfe; and in 
“ case 1 shall have any Child or Children by her who shall 
** he living at my Decease then J order,” &c.; and he 
proceeds to make a Provision for sucii Ciiildren. Tire 
Will bore Date the 28th of January, n9.>; and the Tes¬ 
tator had one Male Child by Mary Ann Simpson then 
living. This Child died on the 9th of June, 1795; and 
on the 29 th of August in the same Year the Testator in¬ 
termarried with the said Mary Ann Simpson ; and had 
Three Children by her; Two of W'hom were the Defend¬ 
ants in the Cause, the other having died. The Question 
was, whether the Marriage of the Testator and the Birth 
of these Children after the Date of the Will operated as 
an implied Revocation of it; and the Court of King^s 
Bench were of the Opinion, that they did^uot so operate; 
holding, that those Children might take under the Will. 

Perhaps it might have been well decided upon the Pacts 
of that Case, that it did not sufficiently appear, , that the 
Testator intended to include illegitimate Children in the 
Devbe; inasmuch as both he and Mary Ann Simpson 
were single at the Time, when he made his Will; and there 
was noimpediment to their marrying, and liaving legitimate 
Children; who might be the intended Objects of his 

Bounty. 
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Bounty. From the Language of the Judgment however 
it certainly seems, that the Court thougiit, that the Testator 
metint to provide for Children of a different Character and 
Denomination from legitimate; and yet they determine, 
that legitimate Children may take under the Bequest. In 
every View of the Case we think that tliey might; because 
the Terms of the Devise were large enough to comprehend 
them; but nothing is ssud in that Judgment, from which 
we can collect, that where a Devise evidently points at 
illegitimate Children, and where legitimate Children are 
admitted under it, because the Words are large enough to 
reach them, the illegitimate Children cannot take together 
with the legitimate: nor that even in the Case then before 
the Court, if the illegitimate Child had been living, he 
would not have been permitted to take with the legitimate 
Children. 
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But if it is an established and inflexible Rule, that legi¬ 
timate and illegitimate Children can in no Case take to¬ 
gether under the Description of ChHdren, we should rather 
be disposed to say in the present Case, that legitimate 
Children could not take, notwithstanding the generality of 
the Words, than that illegitimate Children should be ex- 
elodcd to the Disappointment of the clear and manifest 
Intention of the Testator. It is observable, that in the 
present Case there are no legitimate Children to contend 
with the ill^itimate: but we have reasoned it on die Sup¬ 
position, that there were botli; as much of the Argument 
was founded on the Possibility of that Event. 

We have stated the Grounds, upon which independent 
of any Authority to the direct Point our Opinion in Favor 
of the Children is founded; and the Manner, in which it 
appears to us, that the Arguments and Authorities, urged 
against the Claim of these Children, may be answered ; 
but there is one Authority directly to the Point, that ille¬ 
gitimate 
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gitmiate Children, bom, and reputed as such, before the 
Will, may take as a Class under the general pescriptiou 
of Children. We allude to the Case of Met ham against 
the X)uke of Devon (a). 


That Case arose upon a Devise of £3000 by the late 
Earl of Devon to all the natuml Children of his Son the 
late Duke of Devon by Mrs. Heneage ; and the Question 
was, whether the natural Children of Mrs. Heneage^ born 
after the Will, should tike a Share of the £3000. No 
Question was made but that the Children, born before 
the Will, might legally take; and the Chancellor (Lord 
Maccle^eld) in stating the Objection to the Claim of 
Children, bom after the Will, clearly explains the Ground, 
upon which he thought the Children, born before the 
Will, might take under that Bequest. 


He says, that Bastards cannot take, until they have 
gained a Name by Reputation; and again afterwards, 
that a Bastard could not take, until he had a Reputation 
of being such a one’s Child ; and that Reputation could 
not be gained, before the Child was born. It is evident, 
therefore, that under the Description of all the natural 
Children of his Son by Mrs. Heneage, the hord Chancel¬ 
lor thought, that all, who had acquired the Reputation of 
being such Children, before the Will was made, might 
legally take; and consequently that the Enquiry must be, 
not who were in point of Fact such Children, but who 
had acquired the Heputation of being so. 

For these Reasons we think, that the Three Children of 
the Testator John Wilkinson by Ann Lewis, who had 
acquired the Reputation of being such Children before the 

(a) 1 /», mil. 52 <?. 


Date 
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Date of his Will, are entitled to his real Estates un^r the 
Will alone, without the Aid of any other Papers. 

A. Thom r SDK, 
S. Le BtAMC, 

V. Gibbs. 


TTie Lord Chancellor. 

1 have been favoured with the Offlmon of the Three 
Judgesyou the second Point; how far this Book is to be 
considered as describing the Individuals, who are to take 
under the Will. The Judges state tlieir Opinion in the 
following Terms: 

** Upon this Point, as it regards the real Estate, we 
** agree in thinking, the Testator does not refer to the 

Book, as containing the Description of the Persons to 
** take under the Will; and it cannot be resorted to as Part 
" of his Will for the Purpose of ascertaining them.’* 

This is expressed in very cautious and particular Terms; 
from which 1 understand, they do not go the Length of 
saying, that no Part of the Book can be considered as Part 
of the Will. 1 believe, they intended that: but it may 
mean, that, attending to the particular Manner, in which 
the Testator in that Book refers to Subjects, as to which 
he gives Directions, the Reference is not to that Part of 
the Book; or that it does not make it Part of the Will. 1 
collect however their Opinion, that it must be by Force of 
the Will itself, that these natural Children are to take; and 
that they cannot have tlie Benefit of the Contents of this 
Book as a Description of them. 

As this is a Case, furnishing Questions, not only of con¬ 
siderable 
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1812-13. siderable Importance) but of Difficulty, and which proba* 

WitKiNSON House of Lords, ,! should not think it 

P right to state merely my Opinion upon the Two Points 

Adam. without the Reasons; and before the Conclusion of |the 

Cause I shall have an Opportunity of conversing with the 
Judges,and understanding precisely the Grounds, on wliich 
they proceeded. 


jgj3^ r/iS Lord ChA l^CELLOB. ^ 

March 1. This is a Case, in which, the Testator being a married 
Man at the Date of his Will, his Wife then living, and 
having no legitimate Children, it is proved as a Fact, that 
he had Three infant Children, born of a Woman, named 
Ann Lewis; which Three Children, it appears prbved, had 
gained the Reputation of being hb natural Children. 
After the Execution of his Will he appears to have fre¬ 
quently re-published it: but it is only material to notice, 
that he did re-publish it, after he had in a Book expressly 
stated by a Paper, not attested by Three W’itnesses, who 
w'ere the Individuals he meant by the Description of cer¬ 
tain Devisees in his Will. He re-published the Will by a 
Codicil, duly attested, of a Date subsequent to that De¬ 
scription ; and one Question, that was made, is, whether 
that Book is to be taken to be Part of the Will as to the 
real Estate. 

The Two concluding Clauses of the Will, which must 
be taken as speaking from the Moment of the last Re-pub¬ 
lication, have Reference to the Book,' which has been pro¬ 
duced ; and it was particularly pointed out by Mr. Preston, 
that in one of these Codicils, proved in the Ecclesiasdcat 
Court, the Testator takes Notice of the Place, where he 
wiriies to be bufied. Upon this Question the Judges have 

certified 
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certified their Opinion, that this Book cannot be resorted 
to for the Purpose of expiaming, who are the Persons, 
intended to take; and I take them to have expressed their 
Opinion so, in order to avoid concluding the Question, 
whether that Book might be resorted to as Evidence of the 
Reputation, to fix the Character of Children upon these 
Three Devisees. I say nothing at present upon that 
Question; as I remain of the Opinion 1 expres^d; that I 
find no Authority to justify me in holding, that this Book 
with reference to the Devisees can be taken as Part of the 
Will as to the real Estate. It is not necessary to examine, 
how far all the Dicta to be found, where a Wtl', attested 
by Three Witnesses, refers to an antecedent Paper, can be 
suppoilted: but there was no Period of this Testator’s 
Life, in which it could be asserted, that, if he had died at 
that Moment, any Book whatsoever would have formed 
Part of his Will. The Book was ambulatory to the last 
Moment of his Existence; and it is impossible upon the 
Principle of the Case of Smart v. Pfujean (a) to main* 
tain, that this Book was Part of the Will as to tlie real 
E^state. If it could have been so considered, it would not 
have been necessary to consider the other Question upon 
the Will; as those Papers would have given a distinct 
Description of the Persons intended: but, if they are not 
to be taken as Part of the Will, it is necessary to consider 
the Testator’s Meaning, as it is to be collected agreeably 
to the Rules of Law upon the Will itself. 

This is, as I have observed, tlie Will of a Man, married, 
his Wife living at the Time, having no legitimate Children; 
but Three Infants sufficieittly proved to be at that Time 
his reputed Children by jinn Lewis. The Question is, 
whether those Three Children, who had gained the Re¬ 
putation of beii^ the Children of this Testator previously 

(a) 6 Ves. 500. 

to 
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to the Will, can take the Property, devised by these 
Words; being illegitimate; or whether the Construction is 
not to be such Children as he might have by Ann Lems 
legally; in case his Wife should die; and he should marry 
Ann Lewis, and have legitimate Children by her. 

The Rule cannot be stated too broadly, that the Descrip¬ 
tion, ** Child, Son, Issue,” every Word of that Species, 
must be taken primdfade to mean legitimate Child, Son, 
or Issue: but the true Question here is, whether it appears 
by what we call sufiicient Description, or necessary Impli¬ 
cation, that the Testator did mean these illegitimate Chil¬ 
dren ; and, to view the Case as accurately as is necessary 
for the Purpose of a Determination of that Quest^n, we 
must consider, what would have been the Effect, not only 
with reference to Children who had at the Time of making 
the Will gained the Reputation and Character of being his 
Children, but also as to future illegitimate Children; who, 
though not to be considered as his Children at the Moment 
of their Birth, might have acquired that Character before 
bis Death; and we must see, what would have been the 
Effect; if it had happened, that, surviving his Wife, he 
had married Ann Lewis; and had legitimate Children by 
her. The Case has been very ably argued upon the View 
of all these Events. 

In all the Cases, that I have seen, having Relation to 
this Question, the illegitimate Children, if they were to 
take, must have taken, not by any Demonstiation, arising 
out of the Will itself, but by the Effect of Evidence 
debars, read, or attempted to be read, with a View to 
establMh, not out of the Contents of the Will, but by 
something extrinsic, who were intended to be the De¬ 
visees ; and if my Judgment upon this Case is supposed 
to rest upon any Evidence out of the Will, except that, 
which establishes tiie Fact, that there were Individuals, who 

had 
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had gained by Reputation the Name and Character of 
his Children, that Conclusion is drawn without sufficient 
Attention to the Grounds, on which the Judgment is 
formed t my Opinion being, that, taking the Fact as esta> 
blished, that there were Children, who had gained the Re> 
putation of being his Children, it does necessarily appear 
on the Will itself, that he intended those Children. If 
that Principle is just, and this Case falls within its Reaeh, 
all the Cases cited are inapplicable to this. 

In the Case of, Godfrey v. Davis (a), whatever was 
proved in the Cause, nothing resulted from the Will itself, 
shewing, that the Testator knew those Circumstances, 
which were reasoned upon. There is no Doubt, that Child 
might ba\'e been Persona designatd: but the Question was, 
where the Will furnished nothing but the general Descrip** 
tion ** the Child of William Harwoodf those Terms were 
a sufficient Indication of that Intention. The Question 
then, consistently with that Case, will be, what is necessary 
in a Will, describing the Devisee under the general Term 

Child,” to enable the Court to say, there is sufficient in 
that Will particularly to point out, and manifestly and 
incontrovertibly to shew, that the Testator intended a 
natural Child; taking the whole Description together. 
With that Decision I perfectly agree: my Opinion being, 
that there was not enough in that Will to shew*, that the 
natural Child was the Persona designata, Harwood was 
a single Man; who might marry; and might have legiti¬ 
mate Children : but the Question in this Case is as to a 
Man, married at the Time of making the Will; and stating 
incontrovertibly, that he thought his Wife would survive 
him. What could he mean by describing these as his 
Children: the Children of a Person, who, it is plain, sup¬ 
posed, he should die, before he could get rid of the Con¬ 
nection he had by Marriage with another Woman. 

(a) 6 Fm. 43. 
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The Case of Cartwright v. Vawdry (a) also appiy^rs to 

me to be rightly decided : by the Language of the Will 
in that Case the Testator appears to have had in Contem* 
plation^ tliat there might be more, or fewer, ChUdren at 
her Death than there were, when he made his Will: which 
is very material to this Case. Though, it is true, there were 
Three legitimate Children, and One illegitimate, the 
Circumstances of the Direction to apply the Income in 
Fourths can only afford a Conjecture ; as, if between the 
Time of his Will and his Death One or Two of these 
Children had die^, the Division in Fourths would have 
been just as inapplicable,'as it was in the Case, tliat hap¬ 
pened. The Question therefore only comes to this; 
whether the single Circumstance of his directing the 
Maintenance in Fourths compelkd the Court to hold by 
necessary Implication, that tlie illegitimate Child was to 
take by Implication with the others, as much as if she had 
been in the clearest and plainest Terms Persona designata / 
and my Opinion is, that this Circumstance is by no Means 
sufficient. Tiiat Testator, it is clear, hud made a Will, 
which, though his Death followed so quick, would have 
operated in favor of all his Children, however numerous 
they might have been; and in favor of subsequent legiti¬ 
mate Children, even if every legitimate Child he had 
before had died. It was therefore impossible to say, he 
necessarily means the illegitimate Child; as it is not possi¬ 
ble to say, he meant those legitimate Children. That Will 
would have provided for Children, living at the Time of his 
Death, though not at the Date of his Will. It could not be 
taken to describe Two Classes of Children, both legitimate 
and illegitimate. Without extrinsic Evidence it was im¬ 
possible upon the Will itself to raise the Question. The 
Will itself furnished no Question, whether legitimate or 
illegitimate Children were intended: but the Question, 
upon which the Court was to decide, was furnished by 
Matter, arising out of, not in, the Will. 

(a) 5 Ves. 530. 

Tbr 
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The Case of Kenebelv. Scrafton(a) had for a con- 1812-13. 
siderable Time very great. Weight with me upon this 
Question. The Point, immediately before the Court, was, 
whether the Will of that Testator, who was an unmarried 
Man, was revoked by his Marriage and the subsequent 
Birth of Children. The Opinion of the Court, con¬ 
sistently with former Authorities was, that, as Marriage 
alone will not revoke a Will, though, connected with the 
Birtli of a Child, it will) yet those Two Circumstances 
would not have that Effect; the Will containing a Provi¬ 
sion for Children, if'the Testator should iiave any. 

Upon what can be collected from what was said by tiie 
Court and from the Argument, there was nothing upon 
the Face of that Will, ^ijaising a necessary Implicatiou, 
that legitimate Children w'crc not to take ; or that legiti¬ 
mate and iliegitimate Childrtm could not take together, as 
it has been argued here, under the same Description. It 
would be very difficult to make out, that they can so take : 
hut that was not a*Difficulty, with which the Court had 
to contend in that Case. If tlie Court had thought, 
that those Words meant illegitiuiate Children, the neces¬ 
sary Effect of the subsequent Birth of Children w'ould 
have been, that the W'^ill would liavc been revoked. We 
may conjecture, that he meant illegitimate Children, if he 
flid nut marry : yet notwithstanding that may be con¬ 
jectured, the Opiuion of the Court was, as mine is, that, 
where an uninunied IVIan, describing an iimnurried Woman 
as dt'Hily beloved by him, does no more than making a 
Provision for her and Children, he must be considered as 
intending legitimate (children; as there is not enough upon 
the Will itself to shew, that he meant illegitimate Chil¬ 
dren ; and my Opinion is, that such Iiitciitiou must appear 
by necessary I mplicatiuu upon the Will itself. 

Wilhr legard to that Expression ** necessary Implica- 

(a) 2 East. 530. 

VoL. 1 . H ii tion,” 
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tion,” I will i*epeat what I have before stated from a 
Note of Lord Hardwick^% Judgment in Coriton v. 
Hellier{ 1 ); that in construing a Will Conjecture must not 
be taken for Implication: but necessary Implication means, 
not natural Necessity, but so strong a Probability of In¬ 
tention, that ail Intention contrary to that, w'hich is im¬ 
puted to the Testator, cannot be supposed. 

I do not notice Earle x. Wilson (a) and all the other 
Cases ; as tliey only go to this; that the Description of 
Son, Child, Sec. means primd facie legitimate Son, &c.; 
and all the Cases, from the Passage in Lord CokeCh), 
establishing, that a liaslard may take by Purchase, if 
sufficiently described, amount to no more than he roust 
make that out upon the W ill itself. 

It was stated with great Force, that a Decision in 
favor of these Children would introduce Evidence, which 
no Court ought to endure; that the Mother must be 
called, for the Purpose of enquiring Jiroin her, w'hether 
the illegitimate Children were begotten by the Testator, 
or by other Persons. That is not so. All the Cases, 
which negative the Possibility of a natural Child taking 
under the genet al Description of “ the Child, of which A, 
is ensient b} me, ’ &,c. are Authorities, that this is not 
the Species of Evidence, by which the Court enquires, who 
are meant: but the Evidence of that is, tliat A, has acquired 
the Name and Character of Son, or Child, by Reputa¬ 
tion ; and, W'hatever Disappointment it may be supposed 
a Testator would feel, if, having had no Concern wiffi 
the Creation of that Child he could see wliat was going 
on, yet, that (jhild, if it had obtained the Reputation 
of being his Child, would take under that Description; 

(o) 17 Ves. 528. (b) Co. Lit. 3. b. 

(1) This Case is mentioned p23, and 3 Burr. 1631, and 
4 Bro. C* C. 460. 461 . cited now reported 2 Cox. 340. 
by Lord Man fold in 2 Burr. 
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though if he had been aware of the real Fact, he would 
have prevented that by an Alteration of his Will: but the 
true Question is, had the Child acquired a Name and Cha< 
racter, that entitled the Court to say, that Child is the 
Person to take ? 

It was stated, very ably, that this might have done, if 
the Description had been by a Nick-name, a bodily fn- 
hrmity, the Place of Birth, or Residence, of the Child; 
and it seems to be admitted, that, if the Testator had 
spoken of his Three Children by Ann Lereis, that would 
have done; but it is said, they cannot be described as a 
Class. If that Description would have done, the Ground 
must be, that the Evidence establishes, who are to take 
by Reputation : not as Evidence of the Fact. If you arc 
to enquire, who was the Fatlier of the Children, you 
must do so in the same Manner, when he does not state 
their Number: hut in that Case also, if it can be proved, 
that there are Three Children, who had acquired the Re¬ 
putation of being his Children, they would take ; and, if 
he had lueniioned Three Children, and only Two could 
be found, who had the Reputation of being his, those 
Two only would take; though Three were mentioned; 
not being expressly named in his Will. 

ft was strongly urged farther, that though he might give 
to Three Children by a Description, amounting to designa- 
lio Personaj'um, he could not give to natural Children, as a 
Class; supposing he had used those Words, instead of 
any equivalent Expression. Upon that Question, whether 
he could give to natural Children, as a Class, whatever 
might have been my Opinion, if this were res integra, the 
Case of Methnm v. The Duke of Devon (d), which has 
determined, that a Testator may give to natural Children 
as a Class, has never been disturbed ; and if it is to be 
now disturbed, this is not the Place for that. 

(w) 1 P. Will, 529. 
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Wilkinson then horn, may take as a Class, future natural 

v. Children cannot. It is quite unnecessary now to decide 

Adam. that Question. Here are no after-born Children; and, 

with regard to the Expression “ which I may have,” 
though obviously future, yet upon the whole it is clear, 
that by those Words the Testator meant to describe Per¬ 
sons then, at the Date of the Will, in Existence. Whe¬ 
ther the Cases cited from Lord Cokz{a\ which are all 
Cases of Deeds, have necessarily established, that no fu¬ 
ture illegitimate Child can take under any Description in 
a Will, whether that is to be taken as the Law', it is not 
necessary to decide in this Case. I will leave that Point, 
where I find it, without any Determination. It was far- 
tlier argued with great Force, that, if this Testator had 
lived until the Death of his Wife, as he did, and had 
afterwards married jinn Lewis, and had h gitiinate Chil¬ 
dren by her, those Children must have taken ; and legiti¬ 
mate and illegitimate Children cannot both take under the 
same Description; and it would be very difhcult to per¬ 
suade me, that they can: but, if my Opinion is right, 
that upon the Contents of this Will the Testator is proved 
to have intended illegitimate Children, that Question 
never could have ari.ser.; as then, though the Devise is to 
illegitimate Children, Marriage and the Birth of legitimate 
Children would have the same Effect as upon a Devise 
to any Stranger. 

The Question therefore comes round to this; whether 
upon the Contents of this Will it is possible to say, he 
could mean at the Time of making ifiat Will any but 
illegitimate Children: a married Man; with a Wife, who, 
he thought, would survive him; providing for another 
Woman, to take after the Death of his Wife, and for 


(o) Co. Lit. 3. b. 
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Children by that Woman; it is impossible^ that he could ]8I2>13. 
mean any Thing but illegitimate Children; and, if that 
Devise would have comprehended legitimate Children, „ 

that would be by an Operation of Law, that would have Adam. 
been an entire Surprise upon him; as he could not mean 
legitimate Children by this Will. If the Will itself 
shews that, without any other Evidence than what proves, 
who were reputed to be his Children, and, that being 
established, the Will itself shews, he meant to provide for 
them, so providing for them as necessarily to shew, that 
they are his Devisees, there is no Authority, that the 
Devisees, whose Character is so necessarily tc be col¬ 
lected from the Will, are not capable of taking. 

The Conclusion is, that these Three Children are upon 
the Will itself, the whole taken together, without looking 
at the Book, entitled to take as the Devisees of this 
Testator. 


The Injunction was dissolved; and the Bill dismissed (<t). 
(a) Swaine v. Kenner ley, post. 


SWAINE KENNERLEY. 


1813, 
Keb. 7. 


JAMES Swaine by his Will, dated the 24th of August^ Under the 
1796, devised his real Estates to John Kent and Description of 

Samuel Kenncrlty^ their Heirs and Assigns, upon Trust ** Children’ in 

a Will illegiti¬ 
mate Children, existing at the Date of the Will, not entitled, unless 
proved by the Will itself to be intended; and Evidence can be received 
only for the Purpose of collecting, who had acquired the Reputation of 
Children, 

An only legitimate Son therefore held entitled as Devisee. 

H h 3 by 
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by Mortgage or Sale to raise the Sum of «f2100, and 
lay out the same in their own Names in the Purchase t>f 
Freehold Lands, &c. and settle the same to the Use of 
all and every the Child and Children of the Testator's 
late Sou Thomas Swaine deceased equally to be divided 
between or amongst them, to hold as Tenants in Com¬ 
mon and not us Joint Tenants, and to the respective 
Heirs of the Body or Bodies of all and every such Cliild 
and Children issuing. 

The Testator's Son Thomas Swaine left Three Chil¬ 
dren ; of whom the Plaintiff only was legitimate: die 
other Two Thomas and John Swaine being born before 
Marriage. The Bill prayed a Declaration, that the 
Plaintiff was entitled as Tenant in Tail in Equity to the 
w'hole cF2100, &c. All the Children w'ere living at the 
Date of the Will. 

Mr. Hart, jmd Mr. Roiipell, for the Plaintiffs; ami 
Sir Samuel Romilly, and Mr, Agar, for the Defen¬ 
dants, declined to argue this Case; as it must depend 
upon the Decision of IVilkinson v. Adam (a). After 
that Decision this Cause was set down for Judgment. 


The Lord Chancellor. 

Upon looking into the Papers in tliis Cause 1 am 
clearly of Opinion, that no Person e.\cept the legitimate 
Child can take under this Devise, for this Reason; that 
the Will itself does not prove, that the Testator meant 
an illegitimate Child ; and according to the Opinion, ex¬ 
pressed in Adam v. Wilkinson, 1 cannot go into the Cir¬ 
cumstances of Evidence to raise a Construction. The 
Will must prove, dial illegitimate Children are intend¬ 


ed 




(a) AnU: the preceding Case. 
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ed; and extrinsic Evidence can be received only for the 
Purpose of collecting, who had acquired the Reputation 
of being Children of the Person, named in the Will. 

The Decree was made accordingly. 


18]3. 

SWAINB 


Kenkkrley. 


Rolls. 

BULLOCK FLADGATE. 

* Mareh 13. 15. 

T I1E Bill was for a specific Performance of » Contract Effect of a 

for I he Sale of an Estate. The Answ’er, submitting private Act of 

to perform it, if the Plaintiff could make a good Title, Parliament, 

stated, that by the Abstract it appeared, that by Indentures, declaring an 

dated the 18th and 19th of November, 1763, on the Estate vested 

Marriage of Elizabeth Latit and John Bullock, Sir John Trustees and 

Philips by the Direction of Elizabeth Emit, in whom the Heirs in 

Estates were by a former Settlement and Will vested in *’*^^*» 

Fee-simple, conveyed to Francis Butler, George Elliot, 

and John St. Jaeger Douglas, upon Trust after the Marriage 

to permit Elizabeth Eant during her Life to receive the , ..u * 

* , ® devesting the 

Rents aud Profits for her separate Use, and after her De- 
cease, leaving Issue by John Bullock, to the Use of John standing under 
Bullock for Life; witii Remainder to the Use of Bailer, a prior Settle- 
EUiot and Douglas, and their Heirs, during the Life of ment. 

John Hullock, upon IVust to preserve Contingent Re- Power to ap- 
maiuders; with Remainder to the Use of the first and point Estates, 
other Sons of the Marriage successively in Tail, and of tlie to be purchased 
Daughters, as Tenants in Common in Tail; and for De- Money, 

fault of such Issue to the Use of sucli Person or Persons, by 

aud for such Estate and Estates as Elizabeth Lant should 
uotwithstanding her Coverture by any Writing under her States, 

Hand and Seal, attested by Two or more credible Wit- executed 

by an Appoint¬ 
ment, operating directly on tlie original Estates. 

. H h 4 


nesses, 
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nesses, or bv her last Will and Testament duly executed, 
appoint; and, in Default of such Appointment, to the 
Use of Blizaheth Lant, her Heirs and Assigns for ever. 

By a private Act of Parliament, 12 Geo. S, reciting 
the Settlement of 1763, it was enacted, that the settled 
Estate should from the 1st of Julyf 1772, be vested in 
John Saint Leger Douglas and John Cooky their Heirs 
and Assigns, freed and absolutely discharged from all the 
I'rusts, Estates, Charges, &c. in the Settlement limited* 
upon the Truots foUow'ing: that the Trustees should with 
the Consent and Approbationof Jo/tn Bullock and Eliza¬ 
beth his Wife in Writing make .sale, dispose of, and con¬ 
vey, the Premises; and lay out the Money, so arising, in 
the Purchase of Estates in Fee-simple, to be settled to the 
same Uses as declared in the Settlement; and that the Per¬ 
sons, to whom the Trustee should sell, should hold and 
enjoy freed and absolutely acquitted, exonerated, anrl 
‘ .tschurged, of and from all and every the Uses, "i’rusts, 
“ Estates, Charges, Powers, Provi.socs, Eimitutions and 
“ Agieeinents, in the said hereinbefore recited Indenture 
“ of Settleiiient, made on the Marriage of the said John 

Bullock and Elizabeth, his Wife, limited, provided., 
“ ilcclarcd, or agreed, of and concerning the .said Piv- 
“ niLses respectivelyand that the Receipts of the Trus¬ 
tee s should be sufficient Discharges to the Purcliasers, &c. 

It wa.s farther enacted, that until the Sale the Trustees 
should stand seised of the Premises, so vested in them, 
in Trust to permit and .suffer the Rents, Issues and Pro¬ 
fits, to be received and taken by the Person, who ought 
or would have been entitled to receive the same, in case 
that Act had not been made. The Act contained a Clause, 
saving to tlieiKiiig and all other Persons (except John 
Bullock and Elizabeth, his Wife, and their Issue, and the 
Heirs and Ass^ns of Elizabeth Bullock, and the Trustees 


HI 



CASES IN CHANCERY. 

in the Marriage Settlement, their Heirs, &c. and all Per¬ 
sons, claiming any Use, Estate, Trust, &c. in the Pro¬ 
perty by virtue of the Settlement, and their respective 
Heirs, 8cc.) all such Estates, Rights, Titles, Interest, Sic. 
as they had before passing the Act, or virould have had, in 
case the same had not passed. 

No Part of the Estate having been sold according to 
the Directionsof the Act, Elizabeth Bullock by her Will, 
dated the Slst Januaryy 1780, and duly attested, de¬ 
vised and appointed the Premises to the Use of Sir James 
Lake and the said John Cooky their Heirs and Assigns, in 
Trust for John BuUock for Life, and after his Decease in 
Trust that Lake and Cooke, or the Survivor of them, his 
Heirs or Assigns, should sell; and apply tlie Money, 'iris- 
ing therefrom, in the first Place in Payment of several 
Legacies; and the Residue to and amongst ail and every 
the Child and Children of the Plaiptiffs, Jonathan Josiah 
Christopher Bullock and Juliana Elizabethy his Wife, 
who should be living at the Death of the Testatrix’s 
Husband, and to his, her, and their, Executors and Ad¬ 
ministrators equally, 8cc. 

By Indentures dated the 12th and 13th of May, 1780, 

Bullock and his Wife conveyed the Estates to Sir James 

Lake and his Heirs, to the Use of John Bullock for Life; 

*• 

with Remainder to the Use of Douglas and Cook and their 
Heirs, during the Life of John Bullock, upon Trust to 
preserve Contingent Remainders; with Remainders to the 
Use of Elisabeth BuUock for Life, and the first and other 
Sons successively in Tail, and the Daughters, as Tenants 
in Common in Tail; Remainder to the Use of such 
Persons, and for such Estates, as Elizabeth BuUock 
whether covert or sole, by Deed or Writing by her sealed 
and delivered in the Presence of and attested by Two or 
more Witnesses, or by her Will, or any Writing purport¬ 
ing 
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ing to be her Will, signed by her in the Presence of and 
attesteil by ITiree or more Witnesses, should direct, limit, 
or appoint, and, in Default thereof, to the Use of the 
Plaiiitilf Juliana Elizabeth the Wife of Jivnathan Josiah 
Christopher Bullochf her Heirs and Assigns for ever. 

Elizabeth Bullock died in 1793; never having l>ad 
Issue, or made any Appointment under the Power, re¬ 
served by the Deeds of Aioy, 1780; and, being illegiti¬ 
mate, she left no Heir. 

By Indentures, dated the 13ih and I4lh June, IBOO, 
the Plaintiffs Jonathan Josiah Christopher Bullock aial 
Juliana Elizabeth j his W ife, conveyed to Charles Arnold 
and his Heirs; to hold, subject to the Life Estate of John 
Btdlocb, to the Use of Sir James Lake and John Cook, 
their Heirs and As.sigiis for ever, upon and for so ntany of 
the Trusts, Ends, Intepts and Purpose.s, i!cc. by the Will 
of Elizabeth Bullock expre.ssed, as were then existing un¬ 
determined and capable of taking Effect. Since the 
Execution of those Deeds John Bullock died. 

The Answ'er submitted, that under the Circumstances 
John Bullock and Elizabeth his Wife had not, iior had 
either of them, ever any Power to appoint the equitable 
Reversion in Fee-simple of the Premises, expectant on the 
Determination of the precedent equitable Estates, created 
by the Marriage Settlement; and that the legal Estate in 
Fee-simple w-as not vested by the Act of Parliament in 
Douglas and Cook, or either of them; but after that Act 
passed remained vested in Elizabeth Bullock; and had 
escheated to the Crown; and, if John and Elizabeth Bul¬ 
lock, or either of them, ever had, before the Act passed, 
any Power to appoint, the equitable Reversion in Fee- 
simple, the same Power could not be exercised after the 
Act passed^ 

Sir 
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Sir Samuel Romilli/f Mr. Lenchf and Mr. Trower, for 
the PltuntifFs, contended, against the first Objeclioii of 
the PunHaser, that the legal Fee, remaining in Elizabeth 
SuUockp had by her Death without Issue escheated to the 
Crown, that the Object of the Act of Parliament was to 
vest the Estate in the Trustees to sell; giving them, not 
such Estate as the Trustees under the Settlement had, but 
an absolute Bstate in b'ee, devested of all the Uses and 
Equities under the Settlement; that they might convey 
the absolute Fee to a Purchaser ; 

Secondly, to the Objection, that the Power of Ap¬ 
pointment M'as not over the Estates, originally settled, but 
over those only, directed to be purchased with the Money, 
produced by the Sale, that Mrs. Bullock had a Right to 
elect, that the Sale, which was to take place only with 
her Consent, should not be made; according to Pearson 
V. Lane (a) ; and her Pow'er operated equally upon the 
original Estates, not sold. 

Mr. Hartf Mr. Be//, and Mr. Shadwell, for the De¬ 
fendant. 

Though the legal Estate was intended to be tran.sferred 
to the Trustees by the Settlement of 17G3, and the Con¬ 
veyance was calculated to have that Effect, nothing passed 
but an equitable Interest: the legal Estate remain¬ 
ing in Elizabeth Bullocky in whom it was then vested, 
has in the Events, that have taken Place, escheated to the 
Crown; and there is no Jurisdiction to enforce the 
Equities, that may subsist against Individuals. In all such 
Cases a private Act of Parliament is considered merely as 
a Form of Conveyance, removing Disabilities; but con- 


18i3. 

Bullock 

V. 

Fladgatb* 


(a) 17 Ves . lOJ. 


strued 



470 


CASEIN IN CHANCERY. 


1813. 

Bvllock 

V. 

FlaDGATE. 


March 16 . 


strued upon tlie same Principle as ordinary Convey¬ 
ances to be controlled and regulated by the Object of 
the Parties, M'illi reference to the Nature of the Sub¬ 
ject, llie sole Object was to convey the Estates, dis¬ 
charged of the prior Uses and Trusts; in other Words to 
extinguish all those Trusts and Uses. In the Construc¬ 
tion of such an Act the Court understands the Legislature 
as intending no more than to transfer such Title as the 
Parties are stated to have had vested in them. There was 
no Intention to transfer any legal Estate from Mrs. Bul¬ 
lock ; who, it is a*ssiiined, had not the legal Estate. The 
whole Effect therefore was to transfer to Trustees for Sale 
such Estate as the other Trustees had, discharged of all the 
Trusts of the Settlement. The Case of Pearson v. Lane 
has no Application. The Court is pressed to give to this 
Act of Pai liainciit, which has totally annihilated the Power 
of Appointment, an Operation beyond the express De¬ 
claration of its Object; which is limited to vesting the 
Estates in Trustees cleared from all the 'IVusts of the ori¬ 
ginal Settlement; leaving all other Interests, as they stood : 
consequently leaving in Mrs. Bullock the Estate in Fee, 
which none of the Parties contemplated as being in her. 
In Westley v. Clarkt the Parties, who applied for tin* 
Act of Parliament, being Tenants in Tail, might have 
barred the Estates by their own Act: but Mr. and Mrs. 
Bullock were only Tenants for Life. 


The Master of the Rolls. 

Two Objections are made to this Title: first, that the 
legal Estate was not vested in the Trustees under the Act 
of Parliament: secondly, that the Appointment by Mrs. 
Bullock of the beneficial Interest in this Property is not a 
valid Appointment. By the Act the Property is setded 

upon 
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upon and vested in Douglas and Cook, their Heirs and 
Assigns. There is nothing imperfect or ambiguous in 
that Euactnient: whatever Mistal^e there might be with 
regard to the Persons, in whom the legal Estate was before 
vested. The clear Intention of the Legislature, and of 
the Parties, was, that it should then be placed in these 
Trustees. The Clause does not take the Estate out of 
this, or that, particular Person ; but vests it by general 
Words; which must have their Effect against all, and 
upon the Estates of all, whose Rights are not saved by 
the subsequent Part of the Act: consequently as against 
Mrs. Bullock and her Estate just as much as they would 
have had against Douglas and Ellioi, if the Estate had 
been vested in Uieiii. 

But it is said, the Effect of these Words is quulihed cjid 
restrained by the added Words “freed and absolutely ac- 
“ quitted, exonerated, and discharged, of and from all 
“ and every the Uses, Trusts, Estates, Charges, Powers, 
“ Provisoes, Limitations and Agreements, in the said 
“ hereinbefore recited Indenture of Settlement.” 

The Argument, as 1 understand it, is, that the Estate is 
vested in these Trustees no farther, and to no other Efleci, 
than to free it from the Trust and Limitations of the Mar 
riage Settlement; and Mrs. Bullock's Estate in Fee not 
being dt rived under that Settlement, but having Existence 
independently of it, was not affected by the Act. There 
is hov^ever nothing restrictive or qualifying in these Words 
which seem rather to be added for the Purpose of Am¬ 
plification, to express how large and absolute an Estate 
the Trustees were to take. It is declared, unnecessarily 
and superfluously perhaps, that the Trustees should nut 
only have the Estate vested in ihein, but so vested as to be 
freed and discharged from the Trusts of the Marriage 
Settlement: the only Trusts, to which it was supposed it 
could be subject. That is very different from vesting it in 

them 
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them to tlie Intent only of being freed, and for the single 
Purpose of freeing it, from those Trusts. 




Power to ap¬ 
point an £.state 
includes a Pow- 
er to dispose of 
the Estate and 
appoint the 
Produce. 

The same Ef¬ 
fect has been 
given in the 
more doubtful 
Case of a Power 


With regard to Mrs. Bullock’s Power of Appointment 
it is clear, that it depended upon Default of Issue of the 
Marriage: not, as was attempted to be argued, on there 
being Issue living at her Death, which should afterwards 
fail. Tlie only Reason for applying for the Act was the 
Possibility of the Existence of Issue of the Marriage. 
Putting them out of the Question, none having been born, 
there was no ow; but Mr. and Mrs. Bullock, who had any 
Interest in converting the Estate into Money, and with 
that Money purchasing other Lands. If that had been 
done, it is admitted, that the Estate purchased would hiive 
been subject to her Power of Appointnicnt. I apprehend, 
that Equity will uphold an Appointment of the Estate 
itself as amounting substantially to the same thing; on 
which Principle it is that Appointments, deviating con¬ 
siderably from tlie letter of the Powers, under w'hlch they 
were made, have frequently boon supported. It has been 
held, tliat a Power to appoint an Instate in 1/md includes 
a Power to dispose of the Estate, and appoint the Produce; 
the same Effect has been given in the more doubtful Case 
of a Power to charge a«i Estate ; and a Power to ajipoint 
the Money produced by an Estate, directed to be sold, has 
been considered as a Power to appoint the Estate itself. 
During all the Litigation, in the Case oi Stauden v. Stan- 
den {a), it was never doubted, that the Widow had the 
Power to appoint the Estate itself: the only Question was, 
whether her Will was a valid Execution of that Power: 


to charge; and Testator had directed the I*:stale to be sold; and 

a Power to ap- the Letter of the Power was confined to the Produce of 
point the Mo- the Sale, 
nev, produced 
b/ an Estate, 

directed to be sold,has been considered as a Power to appoint the Estate itself. 

Supposing 
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Supposing Mrs. Bullock^s first Appointment good, as 
I think it was, there is no Difficulty upon what afterwards 
took place; the Parties interested against her Appoint- 
raent having by Arrangement among themselves agreed 
to give Effect to it. 


1813. 

Bullock 

FLAUaA.TB. 


'Fliero is no Ground therefore for either of these Ob¬ 
jections; and the Plaintiff must have a Decree for a 
specific Performance. 


PARNELL r. LYON. 


Rolls, 

1813, 

March 5. 8. 


TJ/'ILLIJM Barton by his Will, dated the 3()th Condition 
of Septeinijer, 1809, bequeathed ail his personal requiring the 
Estate to Trustees upon Trust to be converted into Mo- Consent ofEx- 
ney; and, after sutisfving his Debts, &c. to be invested ®^tors to Mar¬ 
aud the Interest applied unto and equally amongst his Son 
JViilinmtiud Daughters FJizabethj Marj/yOnd Margaret; 

One-fourth Part of the Principal to be paid unto his Son, theTes- 

when he should attain Twenty-one; and One-fourth Part fator»g Ljfg 
unto each of his Daughters, when and as tiiey should hjg Con- 
respectively attain the Age of Thirty Years; and in case sent orsubse- 
any of them should die in the mean I'ime ieavipg Issue, queiitApproba- 
theii he directed that the Part or Share of him or her so tion. 
dying should go and be divided unto and equally amongst That Fact not 
such Issue; but if any of them should die without Issue, heing proved, 
the Part or Share of him or her so dying should go and be Inquiry was 
divided equally amongst such of them as should be then * ® ‘ 

living and the Issue of such of them as should be then 
ilcad. He farther declared liis Will to be, that, if any of 
his Daughters sliould marry, before they should attain the 
Age of Thirty Years, with the Consent and Approbation 
of any 'Fwo of his Executors, or of any One of his Exe¬ 
cutors, 
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cutors, if there should be but One then living, her Fourth 
Part or Share of the Principal Money then out at Interest 
should immediately become vested in her, and be forthwith 
paid to her, her Executors, Administrators, or Assigns; 
and that if any of his Daughters should marry without the 
Approbation and against the Consent of Two of his Exe¬ 
cutors, or One of them, if there should be but One then 
living, her Fourth Part or Share of the said Principal 
Money and all contingent Sums should be continued out 
at Interest durino; her Life; and the Interest thereof should 
be yearly paid tocher; but the Principal should go unto, 
and be equally divided amongst, such of her said Brother 
and Sisters as should be then living, and the Issue of such 
of them as should be then dead. 

The Testator’s Daughter Elizabeth married the Plaintiff 
Varnell in her Father’s Life-time, in February, 1810: she 
nltained Twenty-one in Ju/y following; and the Testator 
died in August, 1810. 

The Bill alleged, that the Marriage had taken place with 
the Testator’s Consent and Approbation, with W'hom his 
Daughter Elizabeth afterwards lived upon the same Terms 
as befoie her Marriage ; and, submitting that immediately 
upon the Testator’s Death she became entitled to an abso¬ 
lute Interest in One-fourth of the Residue of his jiersonal 
Estate without waiting to attain the Age of Thirty, prayed 
a Declaration accordingly. 

The Executors by their Answer denied, that the Mar¬ 
riage took place with the Consent or Approbation of the 
Testator; and that Elizabeth afterwards lived with him 
upon the same Terms of Affection as before her Marriage; 
on tlie contrary insisting, that the Marriage was against his 
Approbation, and tliat after the Mairiage he had shewn a 
Disposition to prevent the Plaintiff, the Husband, from 
* receiving 
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This Practice is modem, widiin the last Thirty Years: 
first established by Lord Thurlow; isrhere nothing but the 
Title was in Dispute; and that has been since followed; 
the Court professing to go no farther. The Principle must 
be to save Expence, and biriiig the Cause to a more speedy 
Conclusion: but the Effect in this Instance will be the 
Reverse ; as there must be Two Reports. 

Mr. Leachf in Reply, said, the Principle is to prevent 
unnecessary Delay by procuring a Report upon the Title 
now instead of Six Months hence \ and, admitting, that 
the Claim to an Allowance may require another Report, it 
will be a very short one. 

The Vice-Chancelloe. 

The Propriety of this Application stands entirely upon 
the Practice. Where the single Point of Title is in Dis¬ 
pute, and there is no possible Reason for going dirough 
with the Cause, it has been found convenient to take this 
short Course even without Consent: but the same Reason 
does not apply to a Case of a nuxed Nature, which can¬ 
not be entirely determined by the Order of Reference 5 
but must be brought to a Hearing; and, if the Effect may 
be some saving of Time, the Expence may be increased 
by Two distinct Orders and Reports in One Event at 
least It is however not to be argued on Principle; but 
rests entirely on Practice ; and I will not carry it farther 
without a Precedent (a). 


sn 


1813. 


. 

Skelton. 


The Motion was refused with Costs. 

(a) Bfytk V. Elm^rst, FuUagar v, Clarke, 18 Fes. 4 Si. 
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General As- TN Afay, 1812, John Willoek issued a Writ of 

signment of all JL ipacias against William Hervey for a Debt of £550 ; and 

Goods in Execution. At a Meeting of his Credi- 

givingtherefore* Petitioners, who were Creditors for £100 :^si2d. 

no Lien: but a pt^posed to pay 10s. in the Pound upon his Debts; he pay- 

Lien under a ing 5s. more; apd that they would pay off the full Amount 

previous Depo- due to Willoek in l^scharge of his ExecuticMi, and the lidl 

ait and Execu- Amount of the Rent; taking an Assignment to dienmcdan 

s^^te^ ”***" of his Effects for their own Benefit. This Offer beh^ 

Discretion of ® Memorandum was signed accordingly; and 

the Great Seal Mervey signed a Memorandum, by whichin consideradoif (ff 

to order Proof the Debt due to the Petitioners, and of their having agreed 

in Bankruptcy to pay such Sams to the Creditors, he agreed to assign 

upon a Valua- jy them for their own Use and Benefit all his Leases, 

tiim, instead of Stock, and other Estate and Effects, and all Debts 

A S&lc of Sccu* 

rities regulated remain in Possession; and to 

by Circum- collect his Debts. In pursuance of this Agreement the 
stances; and Petitioners gave their Bilis to the Creditors; paid £560 :1«. 

zmt too readily to the Sheriff in Discharge of Willoek"s Execudon; and 
exercised. puid the Rent; and they received from Willoek Two 

Property in Incases, deposited with him by Hervey^ as a Security, and a 

aid wl* o*^of Plate, also deposited by him. By Indenture, 

a Bankrupt ‘^ted die 4th of Jane, 1812, but e^ecuti^ on the nth of 
passes to the Awgiisf, Herv^ assigned to the Petitioners for their own 
general Credi- Dse all theFurniture, Fixtures, Wines, Stock, Property, and 
tors by Stat. other Effects, contained in Two Valuations,- amounting to 
•£U00aud^580,being tbeProperty and Winesinliis House 
and Cellar; agreeing to assign a Lease; w'hich had been 
mislaid; declaring that Assignment to be in full Satisfaction 
of the Petidooers* original Debt, of the Money paid by them, 
pr whi^ tbey %ere liable to pay, to the Creditors, and of 


21 Jam, 1. c. 

against his 
^igmnent. 
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all Hoiiej due from Herv^ to diem on the 1st of Juar i€is. 
ioftaat. The Petitioner’s Debt having increased to ginTir 

«f4021: 4s: 5d. on the 26di of April, 1813, a Commission partt. 
of Bankrupt was taken out against Hen^, on the Petition 
of William Ewart; who had received the Composition. 

Tlie Petitioners, havii^ had the Two Leases appraised 
. at c£800, the Fixtures at j^i40, and the Plate at 
(amounting altogether to ^1190), prayed, that the Peti- 
tiotma may be at Liberty to sell the leases, the Plate, and 
the Fixtures; and to retain the Prodilbe of the Sale, in 
case it shall not exceed «£U0O, in Part of their Debt.; 
submitting, if there should be any l^rplus beyond 190., 

to pay it over to'the Assignees of the Bankrupt’s Estate: 
that in the mean Time they may prove <£2831: 4a: 5d* as 
the Balance of their Debt, after deducting 1190; and 
may vote in the Choice of Assignees; with Liberty, m 
case the specific Property to be sold should not pfoduce 
£l 190, to increase their Proof. 

Sir Samuel Romilly, and Mr. Hart, in support of the 
Petition, said, the Order prayed, thoi^li it ceuld not be 
obtained from the Commissioners, would be made almost 
of course by the Lord Chancellor, 

i 

Mr. Leach, and Mr. Montague^ for the Assignees. 

The Rule in Bankruptcy is, that a Creditor, holding a 
Pledge, shidl not be permitted to prove, until that Pledge 
has been sold, or the Value of it otherwise ascertained {a)» 

This Order is by no Means of course. It is true, a similar 
Order was made in the Case of He Tastet (6), but 
under very special Circumstance^ having no Analogy to 

(a) Ex parte Nunn, 1 Roae, Ante, 380< 1 Rote, B. C* 324* 

323 , Ex parte MiUa, po»t, Vel. 2* 

(£) Et parte He Taatet^ 139* 3 R<w*s Bkpt. Ca. 68. 

L1 4 thesCf 
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Iliese. * To saynction soch an Order the Seonrity on 
the Face of it to be strictly uniflipeacbable'! but ihii As- 
vigiiiuent, comprising all the Property the Bankrupt had 
in the World, was an Act of Bankruptcy. This Orrfer 
will prejudge that important Qiiestiop, arising on a Deed 
open to Objection on another Ground, that k is a Security 
not for the instalment or Composition, but for the original 
'Debt. 


Sir Samuel Rmnilly, in Reply, contended, that tbeJPeri' 
tioners were deafly entitled to a Sale of the Pledge, held 
by Wiliocky whom they had paid ; and the Assignment 
could not affect the previous Deposit. 


T/ie Lord Chancellor, 

The general Nature of the Application, made by this 
Petition, is this. It represents the Petitioners as having a 
Lien upon Two Leases, some Plate and Fixtures, for their 
Debt: that is, for their general Debt; and proposes to put a 
Value upoLithose Articles; and to consider them as precisely 
in the same Situation as if sold previously to the second 
Meeting, and the Residue of their Debt thereby ascer¬ 
tained. The Question, whether they have a Lien for their 
general Debt, must be examined by a very accurate Atten¬ 
tion to tlie Circumstances; and it is stateii, that this Appli- 
.caffon could not be successfully made to the Commission¬ 
ers ; but can only be granted by the Lord Chancellor^ act¬ 
ing upon his Discretion under particular Circumstances. 

Though some Instances of such Orders have occurred, 
they are not very common; and upon Principle I think 
their Number is not to be too readily eiilarged, The 
Groutid,on which it has been hitherto held, that a Creditor 
having a Security, riiall not be permitted to prove bis Debt, 

until 
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iidili he igives up hb Secuiity, or by aprevioutSalemoor* 
lUiM his Debt, is, that he cannot kuoWf what he b to prove, 
until his Debt has been reduced by the Produce of die 
Security; and therefore in ordinary Cases that Object is 
4^aiiied by a Side; and the Court has not gone solely upon 
the Difficulty of asc^takiing the Debt, hut has also upon 
Policy bad Regard to this Circumstance; that, wbeO'there 
is a fair Question as to the Validity of the Security, k is 
obvious, that the Creditor, having a Value put upon 
before it is determined, whether he has a Right to it, or 
not, places himself in a much better Situation with regard 
to his Cont«it with the general Creditors, tbanl^e would 
be in under the general Rule, prescribing a Sale. 


isy. 

Stiitn, 

Bxpme, 


For these Reasons I conceive it to be clearly within the 
Power of the Great Seal, exercising a sound Discretion, to 
make such an Order; and Instances have occuired, where 
such an Arrangement was obviously beneficial to the 
general Creditors, as well as the individual CrecUtor hold¬ 
ing die Security; as in the Case of a Mortgagee of a 
West India Estate, or its Produce, at a Time very unfa¬ 
vorable for disposing of such Property, it would be no 
less for the Benefit of the general Creditors than of that 
particular Creditor, to have a Value put upon the Estate, 
or the Produce in bis Hands, and by subsequent Arrange¬ 
ment carry it up to the utmost Advantage. That shews, 
tlmt the Court ought to have this Discretion. So in De 
Tasiet'a Case (a) I had no Difficulty. His Claim was 
indisputable; unless it could be cut down entirely by the 
Answer, that was given to it; and bearing an inconsiderable 
Proportion to a most enormous Debt, I thought it rea¬ 
sonable, that he should have some Influence in the Choice 
of Assignees; coptrolling that, so,as to prevent the Ap¬ 
pointment of an Assignee less indifferent between him anil 


(a) Ex parte De Tusid, knte, 28Ck 


the 



m 
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die iitlier Ceediton than iM^Migbt to be. la each Ctie 
t h iw pfor e Ibe Coart» bouod to look with veiytace Attoor 
tMoai'ibe paiticuiar Circumstances. 

Under theCircumstanceSythatappearupon thisPetitioo^ 
Property came to these Creditors of a greater Value than 
the Amount of their Debt at the Time of the Assigmai^t. 
The general Ass^ment of all Herv^*e Estate was a clear 
Act of Bankruptcy; uid the Property, being left in his 
Powesttoo mid Disposal^ will of course go to the general 
Creditors (a). Tfiat Assigument being cut down by the 
OperBtkm of the Law, the Petitioners contend, that with 
regard to the Two Leases and the Plate in the Hands of 
Willock they have a Lien; and that Transaction, and the 
subsequent Circumstances, viz. their treating the Leases 
in account in respect of their Value as those of the Bank¬ 
rupt and themselves, as his Creditors, must be considered 
as undone; originating in an Agreement, that cannot be 
carried into Effect; and that tliey have a Right to contend, 
that they stand, as if this Assignment bad not been niade. I 
tlunk, they have that Right; but then, the Assignment being 
cut down, they cannot apply the Lien to their general 
Debt; being entitled only to that Lien, which Willock had. 
Abstracting therefore from their general Debt so much as 
was due to Willock,x\iey have a Right to prove the Residue 
without regard to the Lien: so much as the Lien does not 
extend to: but with regard to the Retidue the Proof must 
be stayed, until the Value of the Lien has been settled, and 
they are in a Condition to prove in the ordinary Course* 


An Order was pronounced; declaring, that the Peti> 
tiouers have no Lien except for that Debt, with regard tp 


{a). Stat. 91 i/am. 1. c. Ip, s. 11, 


which 
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wkack they may atatid in Uie Plice of Wtllaek; wad, ai to 
thetemaiimg Part of the Debt^ that they should go befoie 
die Commisnooers, and {arove in die ordmary Course. 


18|S| 

6iuiar» 

ExfarU, 


MORRIS V. OWEN, 


iei3> 
^ULoiy 2 ! 2 « 


A lipTlON to dissuss the Bill for want of Prose- Order to 

cution was resisted on the Ground, that the Plaintiff amend the Bill, 
had obtained an Order to amend Six Months ^o; though not served or 

it was not served, or even dravm t^. drawn i^ san- 

not prevent the 

Mr. Btll, for the Defendant: Mr. Sidebottom, for the 
•ni • ^•ix' miss for want 

Plamtm. „ „ 

of Prosecution. 


t 

The Lord Chancelloe at first intimated^ that the 
Course was a Motion, that the Plmntiff should draw op 
his Order, and amend within a Week; or that the Order 
tQ amend should be discharged : but, having consulted the 
Register (a), said, that if a Plaintiff, having obtained an 
Order to amend for the Purpose of keeping his Bill in 
Court, did not get that Order drawn up and served, until 
the Defendant had a'Right^to move to dismiss, the Order 
under these Circumstances must be considered a Nullity} 
gud cannot prevent the Dismission of the Bill (1). 


(o) Mr. Crtft. 


(1) Jnon, 7 Fiw. 222. 


CLOWES 
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May 14, 17, CLOWES v. HIGGINSON (1), 

21 . 

Distinction A Decree, pronounced at the Rolls in the 

between the Cause of Higginson v. Clorees (a), dismissing the 

Admission 4f "'*‘® instituted by the Purchaser, the Defend- 

parol Evidence Cause; praying a specific Performance of the 

to support, or Contract, according to his Construction; tliat is, including 
resist, the spe- the Timber,except\ipon the Lots Four and Five; to which, 
cific Perform- as he represented, the separate Valuation was to be con- 
ance of a fined: the Defendants, the Vendors, insisting, that under 

Contract for the eighth Condition of Sale all the Timber was to be se- 

Land: admis* parately valued, 
siblefor the lat¬ 
ter Pur^se Bellf for the Plaintiffs, opposed ihe 

Mist^e Introduction of parol Evidence; insisting, upon the 

„ „ , Authorities, cited in the former Cause between these 

well as rraud; . . 

^, Parties, that it cannot be admitted to vary, add to, or 

not to vary, . _ j, , 

add to or ex- ® written Contract; as it may to shew Fraud or 

nlain. the writ- Sutprisc. 


ance of a 
Contract for 


well as Fraud; -. ' . . 7 

^, Parties, that it cannot be admitted to vary, add to, or 

not to vary, . _ j, , 

add to or ex- ® written Contract; as it may to shew Fraud or 

plain, tile writ. S“>-pri»=. 
ten Contract. 

Upon the am- Sir Samuel Romilly,and Mr. Jieahly for the Defendant, 
biguous Terms 

of a Contract, Evidence may clearly be admitted in support of the 
as including or Defence to a Suit in a Court of Equity for the specific 
excluding tlie Performance of a Contiact against the plain Intention; 
Timber, the where it can be clearly established,* that the one did not 
Purchaser s Bill mi(jcrstand, that he was selling what the other conceived 
for specific buying. In such a Case, existing \ona Jide^ 

Performwee established by clear Evidence, the Court would refuse 

execute the Agreement; leaving the Party to«Law. 


Performance 
dismissed; and 
faavingthrbugh- 
out insisted 


(c) 15 Ves, 516. 


upon his Con¬ 
struction, he was not permitted to tgpmpel the Vendor to convey upon the Terms 

he originally offei:edi * ' 

, (1) WaU V. Stubbs, 1 Mad, Rep, 80. 

The 
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llie Object of this Evidence is to explain an Ambiguity 
on the Face of the Conditions of Sale; and its Nature is, 
that die Auctioneer before the Sale stated to the Company 
in die Presence of Persons, bidding for the Plaintiff, diat 
the Timber on the different iidts wals to be [^aid fm- at a 
Vali|ation; that several Persons vroald have bid consider¬ 
ably more, if they had not by that Exjilanaticm been led to, 
conclude, that they should have a farther Sum to pay for 
the Timber. 

The Case of Gunnis v. Erhart (a), respecting Evidence 
of Declarations by the Aucdoneer against the printed 
Ctmditions, was not followed by any Decision nntil the 
Case of ffigginsm v. Clowe§^ and in Dreme v. Warming-^ 
tan (6) Lord Ahanl^, with Gunnis v. Erhart before 
him, admitted Evidence to explain, and almost to contra¬ 
dict, the printed Particular; certainly not understanding 
himself as contradicting that Case; but clearly expressing 
his Opinion, that such Evidence ought to be received; 
and deciding upon it. 

If however these Declarations cannot be received as £vi> 
dence to explain an Ambigiuty,it cannot be refused as a De¬ 
fence to a Bill for specific Performance of a Contract; a 
Suit, in which the Defendant may shew, not only what the 
Agreement was, but under what Circumstancesit took place; 
that in this Instance the Sale, including the Timber, at the 
Price, that was bid, proceeded frorn'Misapprehension, not 
only on his Part, but under which all Persons present 
laboured; induencing them to limit their Biddings: a Case 
therefore M extreme Hardship; sufficient of itself without 
Fraud to induce a Court of Equity to refuse its Aid to the 
Purchaser to obtain so great an Advantage. This Dis- 

(a) I Hen, Blacks. 2Bg. (b) At the Rollsf 24 th 

April, 1800. 
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tinctbii between cancelling and i|>ectficaU$;pei^oniiih^ m 
Agreement) receiving parol EvideRce <m 4l}e one Caaff> 4o 
rebut an Equity, refupng it in the ofber, to alter, expli^f 
or add to, the written Contract, was established in^iSiiSM^e 
v^ Taflor (aj\ and has been follovsed in many modem 
Cases: Woollam v. J7enm (h), JRlatns^loi»v.Goidwi'(e) .* 
was admitted by Lord Redesdale m CUnaH v« CoeJct 
and is particularly illustrated in Tke Marpasi^Ttmn^kmd 
V. Stangroam (e). 

The Vice-Chancellok. 

e 

Hie Exclusion of pwrol Evidence, offered to explain, 
add to, or in some Way to vaiy,'a written Contract, relative 
to Land, stands upon two d^nct Grounds: not simply as 
being in direct Opposition to the Statute of Frauds f/^: 
but also upon die general Role of Evidence, independent of 
that Statute. The Writing must speak for itself; and can 
receive no Aid from extrinsic Evidence of this more loose 
and dissatisfactory Nature. That, which is die Rule of 
Law, prevails equally in Courts of Equity; which admit no 
different Rule of Evidence upon this Subject; and thus 
•Car the Rule is perfecdy clear; rejecting parol Evidence 
^offered by the Plaintiff to consUtute, vary, or expldio, ta 
Contract in Writing concerning Land; of which he. seeks 
the specific Performance in a Court of Equity. The 
Difficulty is, how far Evidence is admissible, offered as a 
Defence agaimt a Bill, praying a specific Performawte. 
Upon that there undoubtedlj^ are many Cases, where die 
Evidence has been received; and, without enumeratii^ the 
Audiorities, it may clearly be admitted for thatPurpoie upon 

(a) For. 234. (d) I Sch. and Le Frey, 

<^)7>^«.2Il. 23. 

(c) Afste, ifia. IFitieA v. (e) 6 Vet, 328. 

Wteckeethr, ante, ays. if) Siat. 29 CL3,c.8» 


a plain 
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h lillib moA otmotts Pfintsiplt; Uiat a Court of Eqttit 3 r is 2913* . 
not Itotiadto iiitct|K»e by specifically performing fiie Con* Clow«s 

tract and though the Sabiect inA Import'of the mitten 
Ooniract are clear, so fiiat Necessity to resort 

to Evidence for itsConatriielnj^ll^^ Defendant can Spedfic Per- 

lliew any Circumstaiices d^er§, ludependent of die Wr^ formance dis* 
ing, makmg it iiwgiiitable to iirterpbse for the Ftnpoee of cretionary. 
a specific Performance, a Court of Equityi having safis- 
factoiy Information upon that Subject, will not interpose. 

The Rule, admitting Evidence in th^se Cases, is intelli¬ 
gible and clear. It is admitted not to vary an Agreement, 
a# it is expressed opmi to no Objection, and tberefore 
npoa the Letter bkidii^, but to shew Cnrcumstances of 
Praud; making it unconscienfious in the Party, who so ob¬ 
tained it, to insist upon, and unjust hi the Court to decree, 
die Performance. 

1r 

Fraud is not the only Head, upon which parol Evvlence 
may be received, and, if made out satisfactorily, a spe¬ 
cific Performance may be refused. Upon clear Evidence 
of Mistake or Surprise, tliHt the Parties did not understaiid 
each odier, it is introduced, not to explab, or alter, the 
Agreement, but consistently with its Terms to shew Ch'- 
Cumstances oFMistakoor Surprise, making a specific Per¬ 
formance, as in the Case of Praud, unjust; and berelore 
not conformable to the Principles, upon which a Court of 
Equity exercises thisvTurisdiction. There is however con- 
sidtewble Difiicidty io the Applkalion of Evidence under 
^tbis Head; calling finr great Caution, especially upon Sales 
by Auction, lest under this Idea of introducing Evidence 
of Mistake the Rule should be relaxed by letting it in to 
explain, alter, contradict, and in Effect get rid of, a written 
Agreement. In Sales by Auction the real Object in- 
troduciag Declarafions by the Auctioneer or other Persona 
is to explain, alter, or contradict, the written Contract; in 
, - Effect 
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Effect to substitute another Contract; and, iudepeni^mt 0$ 
Authority, 1 should be much disposed to r^ect such ;De- 
clarations, as open to all the Mischief, against which the 
Statute was directed, audjlsoi violating the Rule of Law, 
which prevailed previousl^^ whether offered by a Plaintiff, 
seeking a Performance, or by a Defendant, to get lid of 
the Contract; a Distinction, which it is difficult to adopt, 
where the Evidence is introduced to shew, that the Wiit« 
ing, purporting to be the Contract, is not the Contract; 
that there is no Contract between them, if, that, which is 
proved by parol, ^oes not make a Part of it. That does 
not depend upon the Principle, on which a Defendant is 
permitted to shew Fraud, Mistake, or Surprise, collateral 
to, and independent of, the written Contract; the Object 
in the other Case being to get rid of the Contract by 
plaining it away. 

1 do not recollect any Instance, that Evidence, offered 
in that View, has been received: but there are Cases, in 
which it has been rejected. The Case of Jenkinsim v. 

(a j, which 1 well remember, was very hard upon 
the Vendor; who clearly intended, that the Plantation iu 
the Nursery should be valued distinctly from the Timber, 
which the Defendant was to take widi the Estate. It wiu 
pressed, that at the Auction a distinct Statement was made, 
that there was to be a separate Valuation of the Nursery; 
and that the Defendant, or his Agent, was present, and 
heard that Declaration: but the <Jpniionof the Courtwaa 
clear, that Evidence of that Declaration could not be 
received; being offered to supply a Defect; to alter in 
some Respect the written Import of the Contract. 

The same Decision has been made iu other Cases. 
Tb0t. which comes nearest this, is Ramdiottom v. Gi»- 

(a) In the Court of Exchequer ; stated 15 Ves,5^l» 


1813* 

Clowbs 

Higoinson. 


den 





kbits’tim Bfitoce seems !to bave 
l||ji|ii8bciki'^^$l^|bBeo£ill^ " 

<^«|||ii^ was silent as 16 ^ IlSip^ce of making but tbe S, . 

bbt aecm^kg tbIfib jj^erd H«tie ^le Vendor with- 
oii Stipubidob fo illm cbbtri^ ibusl'l feA e^ Expence of ^ ^ 

making bb o^b Title. If the Ef’M ^ -jlibere ofbr^ ^ ^ Expenoe 
can fftiriy be brought under the I^eljSltbtid(e,.dle of ntaking oitt 
Defeniiii^ who sold rdbctkiidy, hS^g' unifbnniy ip« ji^o. 
tended^ and given Instructions aecordingly, that ^e Ex¬ 
pellee idiould be borne by the Purchaser, that does not 
ittfi^ge upon the Principle 1 have stated^ that parol EriU 
debbe of^ Fraud, Mistake, or Surprise, may be received as 
a 0fowtid of Befi^ee against a specific PetformanjCe. 

' ’^Nt/ Autiibrity having decided, that Evideot;e can be 
received except upon one of those Grounds, thme De¬ 
clarations arc offered, where the Parties have p^ntraided 
in IIMtiBg upon a Subject, distinctly adverted to in their 
written Gon tract ;whidb inakes a Provision for. it, wheth^ 
espikit and satisfactory is not msberiah bu|p as here iiS 
«a Fmud, Mistake, or Surprise, the Evidence of these 
DeMaratfons mint be rejected; m it was rejected in the 
i^liiri' Cnuse between the same, Parries by the Master of 
tkt Rolls ; who certainly left the Question open as to 
tbcee Ddeiidanfs: but, my, Opinion ti^iqg, that rids Evi¬ 
dence is offnNsd to Ctmtradkt, explain, or vary, the 
Contract, and oat fbr eby of the Purposes 1 have stated,^ 
as forming EMepriob^ fim Bridem^e is equally inadmissi¬ 
ble in this Case. 


.IFlMfEvidenceliavipg pCen rejecteii^riie following Judgr 
mdifrwns pmapunced by the Vtc&-C^liJ¥bsLx.os. 


Vot. I. 


(a) 02. 

Mm 


The 
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1 fii3. Xh« Bili in the other Cause between these Partie* ww 
C LOW E8 dismissed without Costs: the Master rfthe MdU 

t;, not deciding) what would be the Effect of a Bill fcir 
UloOINsON. Performance, filed by the other Party, the Befendattt 
in that Cause; but ^uceiviug, that a specific Performance 
ought not to be‘|ii»^eed against him, having purchased 
nftder a Mistake, to be feirly collected from the Circum¬ 
stances, disclosed the written Contract, and appearing 
before^the Court. The Master of the Rolls certainly 
puts no direct Construction on the Contract; observing 
upon the Difficulty, ffiat attends any Construcfion of it; 
and not determining, that the Defendant's is preferable, 
concludes, that, admitting it to be erroneous, he should 
not be held bound to perform the Contract in the Plain¬ 
tiff's Sense; ieavir^ it not absolutely decided, which 
was the right Construction; and, even supposing the 
Plauitiff*^ the true oue, if the Terms were so ambiguous 
as to lead the Defendant to a different Constructioii; 
who consequently purchased under a Mistake, he should 
not be compelled specifically to perform tlie Contract. 
Tile Master of the Rolls in forming that Conclusion 
adopts Lord Thmlow\ Opinion in Caiverlej/ v. Wil- 
iiams (a); and seems to think, the Consequence of such a 
Mistake would be, that in Reality there was no Agreement 
between them; that, misunderstanding each other, the oue 
proposing to buy one Thing, die other to sell another, 
a Contract, so founded in Mistake, cannot consistently 
with Justice be executed; as the Effect would be, that 
the one must pay .$£’2000 more, or the other receive 
^£*2000 less, than he intended. 

jp ^ ■ * 

That Dill being dismissed, this Bill is filed by the De¬ 
fendant in that Cause; desiring, that bis Construcfioii wiy 
be put upon the Agreement; which M lesistei by die 


dors, 


(o) 1 Fr#,jun.2I0. 
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doFil, Itftttding oti Iheir Construction; accorcting to 'which idi3. 

they hOver tetcnded to sell tbonTimber.. Here then is a Ccowbs' 

Contract in Writing, differently construed by the Two 

Parlies; and the Court.dias been finable to put any Con- HiocusapM. 

struction upon it; coming merely to the Condusion^^at 

there was^a Mistake; and the only Distinction between 

the Cases is, that now the Vendors are the Defmidants; and 

the Mistake and Ambiguity is rather to'be imputed to that 

Party, whose Agent framed the Particular. With that 

single Exception, that the one may be considered as tiot 

so much the Author of the Agreement ^though it is signed 

both, these Parties are in precisely the same Situhrion; 
and this Cause conies before the Court under the same Cir¬ 
cumstances : a Bill for the speci^c Performance of an 
Agreement, founded in Mistake. 

Different Interpretations have been put upon die dghdi 
Article of this Particular. It has been ’ represented as a 
mere Repetition of what is said before as to the Timber 
on Lots 4 and "5: or that, if carried farther, it must 
be confined to Lot 2% the Seven preceding Articles 
ridif^ over all the Lott; and the Question is, whether 
that Article applies tO Lot 2 alone, to Lots 4 and 5 
alone, or^ to all the Seveu Lota. Applied to Lots 4 
and 5, k is a mere Repetition of what had been already 
provided for; and there was no Use in adding tliat Con-, 
dition with reference Ip those Lots. Was it then intended 
to apply to Lot 2 only ? ^Diat derives considerable Ar¬ 
gument from the preceding Part of die eighth Condition, 
applicable to that Lot exclusively, and from the special 
Provision for a separate Valuarion of die Timber upon 
Lots 4 and S : but is not very coiisisteut with the De- 
senptioin of the Timber, W'bich tha Particular holds out 
as a Temptation to Purchasers as tu Lot 2 as well as 
Lot 1. The Effect upon this Consb'uctkia must be, that 
as to both those Lots, though the Purchaser is to have 

M ni 2 all 
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all the Inducement to bid, that would be deiced 
Timber, it is to he the Subject of se|mrate 

'■ . j.. , ' ■ 

& tlw Condition then to be applied j^nerally to aB^ the 

iiO&i Upon that Hypothesis it is open to the Observation, 

thm: in.aoine Degree it infringes upon the .pimn Import of 

all the preceding Conditions, taken tc^etbia': a wparate 

Valuation being expressed only as to two Lots. It is ex* 

tremelytdiflicult to put any Construction upon m Instru* 

ment, so loosely and ii^perfectly expressed in evjery Part; 

and, not meaning to say decisively what is the true Con* 
% 

struction, if 1 am forced to intimate an Opinion among all 
these Difficulties, I incline, as open to the least Objectimi, 
to understand the Vendor as stming, with regard tp all 
the Lots, that the Timber shall be separately valued. 
Describing the Timber on Lots 4 and 5, a separate 
Valuation ofvwfaich is expressly directed, as to all the rest 
he gives a general Direction, that the Purchaser, meapmg 
die Purchasers of the several Lots, shall take the Timber 
at a Valuation. What Timber ? , Ctm be be conceived to 
mean the Six Pieces of Elm agd Asii; with sp much 
Auxiety repeating that Direction>.as to those triding Arti* 
cles, beforeexpr^sly provided for i He must be supposed 
to have some farther Meaning; which, 1 ffiiidc, was,-th|p|; 
the Purchaser of each Lot shall take the Timber at a fair 
Valuation, not coiffined to any Lot specifically; which is 
not inconsistent wkh the express Direction as to the Lots 
4 and 6. * 

I do not say decisively, that this is the Construction: 
nor can I say, that the Vmidor did not mean to reserve a 
subsequent Valuation of the Timber: but the Estpressipn 
is so ambiguous, that it might mislead the pusfAipr^ 
Wbat tb4n h. ike Result of a Contract io ambignoiii as 
to lead both Parties to a mistaken C^i^ctiou, whliout 
fraud or Mtsconduct in either f A Court of Equity by 

enforcing 
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BUcli a Co^ract wotAd do grosa Inji^tifce. Wlty 
M nfll Miiftake, tt|ibn whidK' flie Master of the Roits 
cdF the Purchaser, e^aHy to let^ofF the Vendor ? By 
enforcing the C^ntract^’f ntust deprive the one of his 
Edtate for ^£2000 less, bt make the other pay <£^^900 
more, than each intended. 1 do not meaii, that any De¬ 
gree tif Doubt" iltb prevent the Court from putting the 
best ConstfUetton It can upon the Contract: but, if there 
is such a Degree of Doubt and Ambiguit}', that the Court 
can come to no other Conclusion, than that the Parties 

% * -4 ^ * 

did not rightly understand, what the one meant to buy, and 
tlleother to sell, and upon that Ground of Mistake the one 
bhis been let otf, that'is a Orourtd Ibr refusing in a Court 
of Equity to perform a Contract^ the Elfebt of vrbkh must 
be so much Injustice to one Party or the other. That is 
thb Ground, upon which the Lord QhanceUor proceeded in 
The Marquis of Townshend v; Stakgrocim{a), and Lord 
^iirhw in Calverley*^. Williams (ft) held, that, one Party 
idtehding to buy wbat die other never intended to< 8eH> 
diere was no C^trabt. This Case" affording the same 
Ground of Mistaide, upon whieh the other Cause was 
decided at the Rolls, and no CtTcuinstance of Difference, 
ea^ceplrihat the other Party is become the Plaintiff, cannot 
be distihgulshed; and must meet the same Fate : the Blli 
must he dismissed: but in such a Case of innocent Mis¬ 
take, neither Party meaning to take hn Advantage, 1 will 
not give Costs.^ . 


The Plaintiff proposed to take the Estate according to 
thb Defendant’s Constrtt€tion; {mymg fojr the Timber 
itpcm If separate Valaadoii. This was objected toby the 
pefeUdants, as uiureaSbnable after all this Litigation; and 
the Bill not being framed for that Pturpose. 

(a) 6 yes, 32g. (ft) I Ves, Jun. 210. 

m 3 Mr^ 
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Mr. ifart^ snd Mr. Bell, for the Plsiodif, r^redlQ 
W'fftdlam V. Hearn (a); and relied on the Passiigeia the 
Bill, ** hereby oiforing to ^rform the said AgreiN&ent 
“ according to the true'Intent and Meatung thereof,” and 
the^'Answer, submitting to execute a Conveyance to the 
Plaintiff on Condition, that he would take the Timber at 
a Valuation; observing that a Plaintiffj having stated one 
Construction in his Bill, may adopt another at the Bar; 
^nd have Relief accordingly; Lindsay v. Lynch (b). 

Sir Samuel Romilli/, in Reply. = * 

The Offer by the Bill does not bind the Plaintiff to 
perform the Agreement according to whatever Conafftic- 
tion the Court shall put upon it; but adopts a parfieular 
Construction; and, praying certainly that it may be p^> 
formed according to the true Construction, must be under¬ 
stood to mean that, which he has before slated as his Cnh- 
struction. The Bill has no alternative Words: nor could 
that be the Intention. Hiis Election is most uncon- 
scientiously insisted on against the Will of the Defendants 
at the Distance of Five Years, vv^atever Change may 
have taken place in the Value of the Estate': the Plaintiff 
ffrst contending through ail tliis Litigation, that he was to 
have this Purchase for 4^21000 less than the Defendant’s 
Price; yet feeling the Bargain so very udvantageoys, that 
he is now willing to pay ^2000 more. 

Vice-Chancellor. 

I feel great Difficnliy in compelling the Defendants to 
convey upon the Terms now .proposed. I do not under¬ 
stand "the Bill, taken altogether, as meaning'thid:-the 
Plaintiff is ready to perform the'Agreement accoiffhl^ to 
any Cbiistruction the Court may put upon it; throwing 

(ff) 7 Ves, (h) 2 Sch. & Lf/i 1, 

the 
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llm Co&HnictiQn upon tlio Court. The Plaintiff has< uni* 
fomffy eontended, both at the Mulls and here, from the 
O^mencemeiit of these Suits to the last Decree, that he 
never made, or intended, any Agreement but to take the 
Estate widi die Timber upon it, with the Exception of 
Lots '4 and 5; and as Evidence of that he adduces 
this Paper to make out his Construction. This is not 
lU^e the Case, to which it has been compared; a Plaintiff 
calling upon the Court to construe and execute a Will 
according to the true Construction; suggesting that, which 
he conceives to be so: but this Plaintiff merely submits to 
perform the Agreement, as he intended it; according to 
the true Intention, as he represents it; that is, to have the 
Timber with the Estate; never meaning to pay for the 
^Timber separately. The Defendants in^st on the contrary 
Construction, as that, which was intended bythem. Though 
there is but one Paper referred to, containing the Particu¬ 
lar, Conditions, and Declarations, in Truth there are Two 
distinct and opposite Agreements, ope insisted on by l^ach 
Party, as evidenced by that Paper; the one including, the 
other excluding, the Timber. In such a Case of.mutual 
Mistake, the one notintending to sell, what the other meant 
to buy, the Court, feeling the Injustice of giving to either 
a Performance upon Terms, to which the other never 
agreed, has come to the Conclusion, that there is uo Con¬ 
tract between them; that they did not rightly understand 
each other; and therefore it is not possible without Con¬ 
sent to compel either to take what the other has offered. 
Thh plaintiff having uniformly up to the Hearing insisted 
on his Construction, as the only Contract between them, 
not offering to take up the other Construction, which the 
Defendant was at one Tune tviliing to have performed, it 
is pesrfeddy different from calling upon the Court to declare 
the true Construction, apd submitting to perform according 
to that. Tlie Comt, having in both Xmittances considered tfie 
Transaction as too ambiguous to form the Foundation of a 

M m 4 Contract, 
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Demurrer to a 
Bill for Re- 
deoipdoo of a 
Mortgage upon 
Twenty Years 
Possession by 
the Mortgagee 
orer-ruled, 
upon Allega< 
tion of Admis¬ 
sion, of the 
Mortgage Title 
withie that . 
Period, 


CoAfii«ett eaiiaot now take^^w PaMi^4i;lB die 
th6 Cronnd of a Decree foM|>ectfic Performance againd 
the Will of the Defendants; and compel them to imnept 
which they once offered, hut to which the other 
Party would not then consent. 

.The Bill must therefore stand dismissed without Costs. 


HODLE V. HEALEY. , 

T he Bill stated, that in the Year nil die Defendant 
having contracted with Sarah Smith and Mizaheth 
Smithf an Infant, her Guardian, for the Purchase of the 

Equity of Redemption of Two Houses, dien in Mortgage 
for £$p0 and ,£200, entered into Possession, paid ofF the 
Mortgages, and took Assignments; but did not pay the 
Purchase-money of the Equity of Redemption; alledgii^ 
Defects in the Title. In 17S2 Elizabeth Smith having 
married Hodh, they with Sarah Smith filed a Bill 
against the Defendant for a specific Performance. On the 
24th of January, 1*784, the Parties to that Suit signed an 
Agreement, that the Plaintiffs ehould cancel the original 
Agreement, and dismiss their Bill with Costs, to , be al¬ 
lowed the Defendant in bis Account of the Rents and 
Profits, if the legal and equitable Right then was in, or 
should afterwards come to, the Plaintiffs in that Stlitfami 
that until Payment of sOch Costs, 8&c. there shouldt ho. rib 
Redemption. , . ■ 

^Hie Eill, fartlier that Uie Defendant Imd ever 

since coatmueti qi'Possesion as Moi%8gee without Acr 

count. 
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tomrti A^piU^tioos at Times been made to 

ypif set fortb a Letter in Amrarer to one of those Appti^ 
cadoQB, nmde in Jum^ 180^, li^tlie Plaii«dff, lEvhose WiHe 
was dead; ieavmg One lliiifhter only; the Defendant in 
that Lettm referring particularly to the Agreement of 
Janmry^ 1184; and generally proposing to advise npon 
the interest of the fUaintidf’s Daughter. The Bill then 
alledging, that the Rents had long since liquidated the 
Incumbrances, prayed an Account and Reconveyance. 
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To this Bill the Defendant put inf'a general Demticrer 
for want of Equity. 


Sir Samuel Rotmllyf and Mr. Barb^, in support of the 
Demurrer, contending that, the Defendant having been 
upwards of Twenty Years in Possession without iiccount, 
the Plaintiffs were not entitled to redeem, and that ffiis 
Objection may be taken by Demurrer (a), cited the fol¬ 
lowing Authorities;— Eure v. White (A), KnowUs v. 
Spence (c), St. Johf> v. Tamer (d), Isham v. Cole {e% 
^enp/fiTv. Tracey and Belch v. Haryey (f), Anon. Ca.(s% 
Aggas V. Bickerell (Ji), Pearion v. Pull^ (t), Haftpoh v. 

.' ■ (jfc ),Conway v. Shrimpton (1), and v. Lord 

(rt) See Mr. Cex*s Note to (d) 2 Piers. 418. 

Cook V. Arnkamt 3 P. Wim. (e) 1 Ch. Rtp. 68. 

287; and Agg<u v. Pickereil, {/) In Note to Couk v. 

3 Atk. 233 ; Lord Redesdde'e Arnham, 3 P. Wmt. 287. 
7Veo^. Plead, 254, and (g) 3 Ath 313. 

the Authorities referred m. (4) 3 Ath. 225. 

EdsMs.Buchan(M,1lVes,}m, (t) 1 Ck, Ca, 102. 

B 5 . (i) ' (A) 4 Ero.P. €.360. 

. (6) 2 340. 1 Eq* Ca. (/) is Vin. Ab. p. 468, 

pi-9- 

(fi) 1 Eq, Ca. Ah. 315. 

(l) 4Br<j. C.tif.SljH. Sisealso Era«r v. Moor, Bvnb. 

7 Sch, and lef, 63^, 4 Fes. 4tg. 

' * . Autmley. 
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CASES IN CKANCIEY. 

«■ 

Amak^ v. Marsion (6), Itord Bedeidnk*$ 

TVeatise {c), «Dd JFhsier ▼. Hodgion {d}* 

Mr. Hart^ and Mr. CookCf for the Plaintiff. 


Admitting, that this Court acts by Analogy to the Statute 
of limitations (e), and that a Demiarrer is as avadable as 
a Plea to take Advantage of such a Length «f Po8ses8k>n> 
this Case is not within tlie general Role, precluding Re¬ 
demption ; the Defendant having within Twenty Years 
actually treated the Property as piortgaged. A Plea is, 
however, evidently the more proper Course j and, as Issue 
can be taken by the Plaintiff on the Facti^set up, ought to 
be encouraged. This is a Demurrer for want of Equity 
simply: but the Analogy to the Stotute of JLitnitations 
does not proceed on that Ground; but opposes a statutory 
Bar to the Relief. This Defendant in 1804, clearly ac¬ 
knowledged himself a Mortgagee. Demands were made 
by the Mortgagors even subsequent to that Period; and 
though at Law the Demand must be by Action, to prevent 
the Effect of the Statute, in Equity the mere Demand is 
equivalent. 


TAe Vicb-Chancellor, 

There is no Doubt, that in 1784 the Estate, of which 
this Bill seeks a Redemption, belonging to Sara/i and 
Elizabeth Smithf was redeemable. * The Question is 
whether upon the Facts, stated in tlie Bill, the Plaintiff is 
DOW entitled to redeem. Upon the general Principle there 
can be no Dispute, that a Mortgagor, coming to redeem 


(a) 2 Seh. and 630, 
632. 

<A) 2 Bfo. c. c. zgr, 

(c) Pagd2l3. 


(d) Argued after last-Thi'* 

mVyTerm. See also 

after 
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Hbalby. 


After Twent j Years Fossession by the Mortgagee, \nthout 
sheiwii^some Aot;in which it was treated as a Mcartgage 
within that Period, is too la|e*. Does this Bill then state 
any Facts, taking this Case out of that general Principle, Hbalby 
adopted by Analogy to the Statute ctf Limitations, and Lgjjgjjj 
giving the Right to Redemption after the Lapse of Twenty- adopted 

eight Y^ars? With regard to the Prayer of JWscovery, if Equity by 
not entitled to Relief the Plaintiff cannot have the Dis- Analogy to the 
covery. By the Import of the Agreement of 1784, the Statute of Li- 
Defendant unquestionably was recogmzed as a mere Mort- mitations. 
gagee. It is said, that Agreement ptr se, followed by no Plaintiff, not 
Act, is an executory Contract, establishing hia Character entitled to Re- 
cff Mortgagee, aud making him liable to account; but tbe lief, cannot 
Effect of that cannot be more than an actual Mortgage* haveDiscovery, 
The Agreement to account gives it a Date at tb'it Time: 
but if for Twenty Years afterwards he has done no Act as 
Mortgagee, he is entitled to the Benefit of the Analogy to 
the Statute. Elizabeth Smith was under the Disability of 
Coverture; and there must have been the DisabDity of 
Infancy, until both, being Daughters, came of Age; A 
. considerable Period therefore must have elapsed, before 
their Claim could be barred. 


There is no Doubt, that Advantage may be taken of 
this Qbjection by Demurrer; if the Bill so states the 
Case, that there is nothing to interfere with the jpiffect of 
the Lapse of Tinnyp, to the Benefit of which the Defend¬ 
ant is entitle!^; but it is (fifiicult to suppose such a Case; 
tbe Bill hot alledging something to take it out of the 
Analogy to the Statute. The Ouestiou is, whether this 
Bill does state any thing, taking it out of that Analogy; 
and amounting to a Recognition of the Character of Mort¬ 
gagee : it statef, ^t in 1784 he did in fact hold as Mort¬ 
gagee, arid wa^ accountable as suefa^ that the Plaintiffs had 
the Equity of E^demption * and make frequent Applies^ 
* tioni 
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«. 

Heal&V. 

Mere De¬ 
mand, without 
Processor Ac- 
hfiowledgment, 
not sufficient 
agfunst the 
Statute of 
Liiuitalions. 


tiofis fchran Accoiint: but the mere^erdlidd bf liif 
is not tdone sufiScient to pi'el^eiit die P^ect of Ibe Letij^ 
of Time. It is represented m ^uivailent to abtual Entry; 
wbidb is sufficient to keep alive the Eijpi Of k’Person 
dissMsed: but k mere Demand'of a l>ebt, without Process, 
or any Acknowledgment, is not sufficient to take the Case 
out of the Statute of Limitations. Hofe k, however, 
farther, the Correspondence iri 1798,Letfer 
in ISOt-; by which he refers expressly to the Agreement 
of Januaryi 1784; admitting clearly,' that he was at that 
Time a Mortgagee ;* and holding out the Terms of Rc- 
dempUon. Is not that a sufficient Recognition of his 
Character of Mortgagee ; claiming the Beiiefit of it him¬ 
self ; and does it not preclude his setting up apy different 
Title from tluit under the Agreanent of 17B4; by which 
they clearly stand in the Eetatioii df^Moi^gor and MorU 


It is said, that Lord TJmrlow^s Opitiion was, that a niere 
Declaration of the Party, that he is Mortgagee, Is not 
sufficieut, unless some Act is done, to keep alive the Cha¬ 
racter ; and the Case of Perry v. Marstori (a) is cited; 
bul^ 1 do not collect that from Lord Thurltw*s Reasoning. 
The Question there was, whether a verbal Declaration by* 
the Mortgagee after a Suit commenced was to be opposed 
to his Answer, positively setting up a distinct and separate 
Title. Lord Kenj/on*s Opinion was, that even under such 
Circumstances his mere Declaration was su^ient: but 
Lord Thurhw, so ffir from concurring in that, says directly 
the Reverse: " I take it, that a Man, taking Nbdce by a 
“ Will, or any other deliberate Act, w herein he reaites, 
" that he is Mortgagee, either of ffiose Circurnstnlmea Wiff 
‘^take the Case out of the Rule, that^#1ifbitgag0r^1^^ 
ndt redeean after Twenty Years ;** ttn^ltflve Conclu^lbff 


seems to lay down the Principle, thatff e Party wHI admifi 
(j») 2 Bra, C. C. Sgt, 

that 



CHANCERY. 

only *f:||ortgagee^hcj is bound by such Admis- 
i^a,; Had jcsanot rj^sist R^eiai{>tic^. 

, The single Question b^ore me is, M^hetber the Defend* 
aat, in ,1^04 leferring to. dlie Agreement of 1784, does 
not thereby admit, that h^was in Possession solely in the 
Character of Mortgagee upon the Footing of that Agree* 
ment. Upmi.^atQround,l think, there is sufficient alleged 
in diis Bill to sustain the Right of Redemption; and 
therefore this Demurrer must be over*niled. 




1013 * 

Honx^s 

V. 

Healux* 


GRIFFITH a. WOOD. 


1813, 

A%2I. 


A DEMURRER having been over-ruled in this Cause, After De- 
si Motion was ^ made, as of course, for a Month's murrer over-^ 
Time to plead or answar. *^i®d Order 

of course for a 

The Regi|||r.Xa) objected, that the Order for Time ^®“*h to plead 
co^d. tiPt he taV; 4 n except in the Common Way, and upon 
dje utual Allegation., 


Mr. Coph, in support .of the Motion. 

Thu Motion is made in the common Way, except ha 
not praying Time to demmrjivthe Defendant having already 
taken that Course. Them is no Rule, that an Order for 
Tme,cannot be had aftw a Denaurrer over-ruled. The 
general Rule certainly .Is not. to permit more than one 
j^ltory: but.a«Pleajs^cx>nsidered as an Answer. If the 
Defendant ie not endtled to Time,, as of course, the Con- 

' ' ‘ Mr. ratter. 


sequence 
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i®ld. se^ui^e must be, that after tib6 D«nunfer allowed ke 
^ instantly in Contempt, and subject to Attaiik^ 
ment; and, if he is advised, that 1^ is not bound to answer, 
Woon. the Effect will be most unjif^.; No O^eeiion to this 
Motion can be stated from the Eepoits or Books of 
Fractice. 

' ' ' ' ,4 ' J , 

The Vice-Chan cGLitOR made the Order.' 


ISIS, 

21 . 

Injunction, 
restraining an 
Executor, 
claiming under 
the Will, and 
also by a Gift 
from the Tes¬ 
tatrix in her 
Life, from 
selling, upon 
Affidavit of un¬ 
due Influence, 

V 

&c. 


EDMUNDS V. BIRD. 

i 

A motion was made for an Injunction to restrain 
an Executor from iconverting Furmture and other 
specific Property into Money, upwa strong Affida^s of 
hb having obtained compleat Influence over the Testatrix, 
at an advanced Age; that from the Time she became 
acqumnted widi him she fell into the of excesahre 
Intoxication; that he prejudiced her agiiast die Plalmiff 
and all her other Connections; and prevailed upcm her to 
make a Will; abo claiming the Property in his Possession 
as a Gift from the Testatrix in her Life: the Plaintiff 
insisting, that she was equally incompetent to mther Act. 

* ' if 

a 

Mr. Cooke, in support of the Motion. 

An Admtiustntion pendente Ute in^ht have been ob¬ 
liged in the Ecclesiastical Court ; but that Would Hot 
•ecure the Property, of which die Defendant has gWiSocr 
session; and is about to sell; and the fmr Presimaiptttm 
{rmoEi the Circumstances, disclosed by tins AiSdavit,^is, that 
thb Pfopertyi if converted into Money, wiU buirrecover' 

* aWe. 
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m chancery. 

able. Tbe Case of King v. King (a) is a strong Aiitho* I9li* 
lily for tbe Jurisdiction; and Juord Erskinc'a Impression 
in B^cksrds v. Chave (6), tbat tbi? Court ought never to ^ 
ibterfere where Abe ^piiTti|»l Court can grant an Adminis- Bib». 

tratioB pendente Ute, must be taken with the previous 
Qualification, &at the Property was not proved to be m 
Hanger. Hie Hefendant cannot sustain much locon'* 
venience; as, if he cau make out a Case, or by Security 
satisfy die Courts that the Effects will be forthcrmiing, he 
may put in an Answer; and get rid of the Injunction. 

The VicE-CHANCnLLon. 

A strong Ground for die Motion is, that an Administra- 
^on pendente life would not help the Plaintiff: the He- 
fendant insisting upon a Title by Gift inter vivos, which, 
as well as the Will, is impeached. That Ground, I think, 
will sustain the Motion. 


The Order was made. 

(*| 6 VeS: Unsony* Henshaw, post^Vvi* 

t% Ves. 4(te. See At* % 85. 


18J3, 

KENHA1»E, Esr parte. Man 25. 

T he usual Order for Aftendance had been made upon Bankrupt, not 
a Pe^on to stay a Bankrupt’s Certificate: but the served with a 

Bankrupt was not served.- * Petition to stay 

his Certificate, 

on which an Attendance had been ordered, entitled to his Certificate; 
and not bound by Ci^ng Copies of the Affidavits. ' 
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J813. TA« jDorrf Chancelloe. 

Kemeall, Ctrtificate must be allowed. The Bankrufit^ sot 

Ex parte, having been served widi Notice of the Petition, uftoki 
which an Attendance was or^ed on the nekt Daf e€ 
Petitions, had a Right to call for his Certi^cate. on the 
Morning of that Day; and, though he afterwards took 
CMIce Copies of the Affidavits, 1 will not bind a Bankrupt 
to hfs Prejudice by that Act, when it was not neces^t^ for 
him to take any Nodce whatsoever of Petsdcm; as it 
must be* understood, that if a Bankf||pt is not served with 
the Petition to stay Ids Certificate, upon which an Attwid> 
ance is ordered on the next Day of Petiytioiii^ die Certi- 
ficate shall go of course. 


1813, 
May 26 . 

Purchaser 
discharged on 
Motion upon 
Affidavit of 
Imprisonment 
for Debt and 
Insolvency. 


HODDER n. RUFFIN. 


T he Plaintiffs moved to discharge a Purchase and 
that the Estate may be re-sold with the Appr<d)ation 
of the'M aster; stating by Affidavit, that since the Con¬ 
firmation of the* Report the Purchaser was confined for 
Debt in the King's Bench Prison; and, as the Deponent 
has been informed and believes, is become wholly insolvent, 
and incapable of compleating the Purchase. The Pur¬ 
chaser was wrved; but did not appear. 


Mr. Belly in support of the Motion, and Mr. 

(^Jlmicus Curia^t stated, that the Practice in order to dii- 
charge aPuithisffier formerly w'as different, hut the recent 
Practice authorised this summary Application. 

The Vige^^Chanceleoe observing, that die Practice 

wae cohvenidnt, made tlie Order. 

^ ^ WHITWORTH 
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WHITWORTH ». DAVIS. 

James Pame, having contracted for a Purchase from 
the Defendant Graham, agreed in August, 1810, to 
sell Part of tlie Property contracted for, to James Davis; 
jvho ill August 1811 agreed to sell the Subject of his 
Pnreijuse to the Plaintiff. These diflerent Contracts 
remaining unexecuted, Davis in April^, IS 12, became 
Bankrupt. The Bi)l, liled against G raham, Paine, the 
Assignees under the Commission of Bankruptcy, and 
against Davis, the Baiikriijit, prayed, that the i^greement 
betvveen Davis and the Plaintiff, might be specifically 
performed, and that all proper Ihirties might concur, and 
an Injunction to restrain the Assignees from jiroceeding 
for Rent against the Plaintiff'in Possession. Uo this Bill 
the Bankrupt Davis demurred. 

Mr. Oicoi, ill support of the Demurrer. 

The Bankrupt has been improperly made a Parly, his 
Interest having passed by the Assignment; and the Assig¬ 
nees being Parties. In ordinary Cases a Bankrupt cannot 
be made a Party ; and there arc no special Circumstances, 
justifying a Departure from the general Rule. No Relief 
is prayed, nojr any Case made, against him. He is to be re¬ 
garded as a mere Witness; whom the Plaintiff’may examine, 
though the Assignees cannot. The Case of Fenton v, 
Hughes (a) states the Principle, that a mere Witness shall 
not be made a Defendant; and this Bntikruni does not 
fall within any of the Exceptions to the g^Rnal Rule, 
mentioned in that Case, as Agent to sell, Auctioneer, 
Secretary or Book-keeper to a Corporation. 


1813, 

May ig, 21. 

Demurrer by 
a Bankrupt to 
a Bill joining 
him with his 
Assignees in 
Charges and 
Prayer for Re¬ 
lief; viz. the 
specific Per¬ 
formance of a 
Contract, pre¬ 
vious to his 
Bankruptcy, 
allowed. 

Distinction 
upon Fraud. 

Whether a 
Bankrupt can 
be made a Party 
merely for Dis¬ 
covery, and to 
maintain an 
Injunction, 
Quaere. 


VoL. I. 


(c) 7 Ves, 287. 
N n 
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1813. Sir Samuel Komilly, and Mr. Meggisou,iov the Piain- 

Whit^rth Cases of Drake v. The Mayor of Exeter (a), 

and Moyses v. Eittle {/)), as Authorities, that the Interest 
Davis. the Bankrupt’s Contract had not passed to his Assignees, 

contended, that, admitting the Bankrupt has no Interest, 
the Plaintiff is entitled to bring him before the Court, and 
have his Answer; as, if necessary to obtain an Injunction 
against Assignees the Plaintiff may make the Bankrupt a 
Party; and the Court will not on the Answer of the Assign 
nees, that they know nothing of the Matter, dissolve the 
Injunction; wdiich is retained until the Bankrupt’s Answer 
comes in, which may be read against the Assignees in sup¬ 
port of the Injunction, though perhaps not at the Hearing. 
In Glass ford v. Jajfrey, which lately occurred in the Ex¬ 
chequer, the Bankrupt’s Answ'er was read against his 
Assignees. 

■t 

Ml. Hart, and Mr. Cooke {Amici Curias), said, the 
.Lord Chancellor had intimated, that it might be necessary 
to make a Bankrupt a Party, in order to enable the Plain¬ 
tiff to frame the Interrogatories, on which he w’as to be 
examined as a Witness; and referred, for the general Doc¬ 
trine, to Le Texier v. The Margravine of Anspach (c). 

Mr. Owen, in Reply. 

Few Propositions w'ould lead to greater Hardship than 
that a Bankrupt should be piade at Party in such a Suit as 
this; having no Property even to pay for the Answer he is 
called upon to put in; though a Bill of Discovery may 
admit the Distinction, that he would be intitled to his 
Costs. Fjp|id is the single Exception, upon which a Bank¬ 
rupt, or any other Person, who is a mere Witness, can be 

(a) 1 Ch. Cfl. 71. 1 Nels, (b) 2 Verm ig4. 

Ck, Rep. 102. 1 Eq. Ca. Ab, (e) 15 Ves. ISQ. 

63, pi. 1. 


made 
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made a Party. The Reason, that without this Discovery 1613. 
by the Bankrupt tlie Plaintiff will not know how to point Whit^RTII 
Jiis Case against the Assignees cannot apply in this Instance. 

III G/asxford v. Jaffrey the Assignees, referring to the An- Davis. 
swer of the Bankrupt, incorporated it with their own. 

The. Vice-Chancellor. 

Upon the'Argument of this Demurrer itw'as contended 26. 

in support of the Bill, that Da^ is, tlie Bankrupt, was 
properly n.'ade a Parly in respect (?f the Interest he had 
in the Subject: the Right to have the Contract performed, 
or to resist it, being a Subject, that did not devolve upon 
the Assignetis; and two Cases were referred to; Moyses 
V. Little (fi), and Drake v. 7V/e Mayor of Kxcter(J))y to 
a certain Degree warranting the J^ropositlon, that 'be In¬ 
terest, which the Bankrupt had in a Contract, does not 
devolve upon his Assignees. If that Proposition can be 
inainlained, this Bill is properly framed; the Bankrupt 
being mixed with the other Defendants in the Charges of 
the Bill, and Relief prayed against him as well as the 
others; that he may join in the (Jonvcyance. lhat Pro¬ 
position however appears to me not to be tenable. It 
proves considerably too much; as, if the equitable Interest 
in the C’ontract, docs not devolve upon the Assignees, they 
ought not to have been made Parties; but the Bankrupt 
alone. That is contrary to all Authority; and was relin- fiffect of As- 
quished by 'bve Samuel Rolnilly upon the clear Clround, 
lhat alllegal and equitable Interest in tlu; Property devolves ^ Commission 
upon the Assignees; that they arc competent to sustain of Bankruptcy; 
the Case in point of Interest; and therefore tlie Bankrupt passing all 
is not a necessary Parly. That is expressl3^ staled in De legal and equit- 
(joUs v. Ward (c) in the Note to fVycIi v. Meal. able Interest. 

(fz) 2 Ferti. 194 . 102. 1 Eq. Ca. Ab. 51, pi. 1. 

(//) 1 a. Ca. 71. 1 NcU. (c) 3 P. fVUl, 311, «. 1. 

N n 2 The 
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1813. The other Ground, alleged in support of the Bill, is 

'Whit^bth questionable: whether the Bankrupt is not a proper 
Party for the Purpose of Discovery; and to sustain tfie 
Davis. Injunction, if his Answer affords Ground for it. Sir 
Samuel Romilly stated the Practice to be to make the 
Bankrupt a Party, with the View to read his Answer for 
the Purpose of sustaining the Injunction against his Assig¬ 
nees ; and that receives some Autliority from what is stated 
by Lord liedesdale (n); that “ a Bankrupt, fnade a Party 
“ to a Bill against his Assignees touching his Estate, may 
** demur to the Relief, all his Interest being transferred to 
his Assignees: but it seems to have been generally 
** understood, that, if any Discovery is sought of his Acts, 
" before he became a Bankrupt, he must answer to that 
** Part of the Bill for the Sake of Discovery; and, to 
assist the Plaintiff’ in obtaining Proof; though his An- 
** swer cannot be read against his Assignees; and other- 
“ wise the Bankruptcy might entirely defeat Justice.” 


No Authority is cited for that: but Lord Redesdak^s 
Judgment is confirmed by the Intimation from the Bar of 
the current Opinion, that the Bankrupt may for the Pur¬ 
pose of Discovery be a Party in a Bill for an Injunction. 
1 have not been able io find a Case, that supports that 
Opinion: but the Knowledge, that it is the received Prac¬ 
tice, is sufficient to induce me not lightly to disturb it. 
There is certainly great Convenience in this; as in such a 
Case all the Transaction may be known to the Bankrupt 
alone; and the Party, Slacking Relief, would be entirely 
deprived of it, as far as regards tlie Injunction, if a Dis¬ 
covery cannot be obtained from the only Parly, having a 
Knowledge of the Transaction. There is however a Dif¬ 
ficulty consistently with the Rule and Principle, to conceive 
how the Bankrupt’s Answ'er can be read against his Assig- 
« 

(c) Lord Redes. Tr. Ch. PI. 143-3. 


nees 
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iiees even for llie Purpose of an Injunction, when clearly 
it could not be read against them at the Hearing. 


1813. 

WHITWOIjtTH; 


The Case of Glassford v. Jaffrej/, in the Court of £.r- 
cheguer, which was cited as an Authority for reading the 
Bankrupt's Answer against bis Assignees, affords no As¬ 
sistance upon this Point; all the Assignees having put in 
distinct Answers, craving Leave to refer to the Answer of 
the Bankrupt, and the Schedules to that Answer: not 
having any Knowledge themselves upon the Subject (l)« 
In that Instance therefore the Bankrupt's Answer was 
properly read against them. 


V. 

Davis. 


There is one direct Authority, that the Bankrupt ought 
not to be made a Party even for the Purpose of Disco¬ 
very: GyiJJin v. Archer {a). The Note is short: but I 
have inquired from the Judges, wlio decided that Case; 
and find the Report of the Decision, that the Demurrer 
was allowed, is correct. The Case of King v. Martin (A) 
does not bear upon the Subject; the Opinion of the Court 
being, that there might be Relief against the Bankrupt 
upon the h'raud; who is stated expressly to be a material 
Party, against whom a Decree might be made. There was 
another late Case, Cooke v. Marsh (c), in which 1 under¬ 
stand from g(!neral Information only, that the Demurrer 
was allowed: but 1 do not find distinctly, that it was the 
Demurrer of the Bankrupt. 


The Case standing thus upon the Authorities, how is it 
on Principle? The Case of Fenton v. Hughes (d) lays 
down a broad Principle, that wQuld exclude this Bankrupt 


(«) 2 Anst. 47 B, cited (tj In Chancery^ Trin. 
ante, 2 Ves.jun. 643. 1811. 

(6) 2 Fes. jun. 641. (d) 7 Ve 


( 1 ) Anon. 1 P, Wms, 300, 
N n 3 


as 
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1813. 

Whitworth 

V. 

Davis. 
Rule, that a 
mere Witness, 
having no Inte* 
rest, ought not 
to be a Party. 

^ Exceptions to 
.that Rule. 
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as a Party; viz. tliat a Person who has no Interest, and 
is a mere Witness, against whom there could be no Re¬ 
lief, ought not to be a Party. A Bankrupt stands in that 
Situation: a competent Witness, liaviiig no Interest* 
against whom therefore no Relief can be had at the Hear¬ 
ing, he falls precisely within that general Rule; and the 
, Cases of Exception, stated by the Lord Chancellor^ do 
not comprehend him. So in the Case oi'Le Texierv. 
The Margravine of An&pach (a), where the general Rule 
is laid down, the Case of a Bankrupt is not stated as con¬ 
stituting an Exception. The Principle is certainly against 
making hiin a Party; and the Instance of Exception, put 
by the Lord Chancellor in Fenton v. Hughes^ is men¬ 
tioned, not with Approbation, but as standing upon Au¬ 
thority only; having been introduced by Lord Talbot not 
upon a very satisfactory Principle. 

The Conclusion is therefore, that the Bankrupt is within 
liio Principle j and is not one of the Persons included in 
the Exceptions. Therefore upon Principle and the direct 
Authority of the Court of Lxchequerj opposed by no 
Decision, this Bankrupt ought not to be made a Parly 
even for the Purpose of Discovery. It is not however ne¬ 
cessary to decide that in this Case; and, merely stating 
the Result of my Inquiries, 1 desire not to be understood 
as opposing n»y Opinion, though formed upon a Consider¬ 
ation of the Principle and vVuthoritios, to any current 
Opinion, pievailing as to the Practice: this Bill being 
framed with the View of considering the Bankrupt as hav¬ 
ing such an Interest, that Relief may be had against him ; 
involving him in the Charges with the other Defendants; 
and praying Relief generally against him. Considered as 
a proper Party, against whom the Prayer of Relief ulti¬ 
mately may be sustained, he could not move for his Costs,' 

<a) IS Ves^ ISp. 

as 
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as a Defendant, against whom Discovery only is prayed, 
and no Decree can be made. It is then perfectdy clear, 
that. Relief being prayed against a Defendant, who can be 
a Party only for the Purpose of Discovery', he may demur. 
Upon that Ground, that Relief is prayed against this Bank¬ 
rupt, when at all Events a Discovery only can be sought 
against him, it seems to me, that, w'ithout determining the 
general Question, this Demurrer may be sustained. 


1613. 


Whitworth 

V. 

Davis. 


BARING z>. NASH. 

rr^HE Bill stated, that under an Indenture of Assign- 
ment the Plaintiff is possessed of, or well entitled 
for the Remainder of a Term of Five Hundred Years, 
commencing in 1140, to one undivided Tenth Part of 
certain Premises; that the Defendant Nash, is " seised 
** ill Fee-simple or otherwise well entitled to Seven other 
Tenth Parts" of the same Property, and that the De¬ 
fendant Graves in his own Right, or in the Right of the 
Defendant Caroline his Wife, is “ seised in Fee-simple of 
or otherwise well entitled to [the Two other or remain- 
“ ing Tenth Parts.” The Bill prayed a Partition. 

To this Bill the Defendant Nash demurred on the 
Ground, that it was not stated with sufficient Certainty, 
what Estate this Defendi^nt had in the Seven undivided 
Tenth Parts of the Property, whicli it was in the Bill 
stated this Defendant is seised in Fee-simple of or other¬ 
wise entitled to. 

Another Ground of Demurrer was taken ore tenus; that 
all Persons interested were not brought before the Court. 


1813, 

May 26. 31. ■ 

Bill for Parti¬ 
tion by Lessee 
for Years. 
Demurrer, for 
Cause, that the 
Bill stated the 
Defendant’s 
Estate not with 
sufficient Cer¬ 
tainty, viz. that 
he ** is seised 
“ in Fee, or 
** otherwise 
well entitled 
to,” and ore 
tenus, that the 
Reversioner 
was not a 
Party, over¬ 
ruled. 
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SirSamue/ B,omiUy, and Mr. Meggison, in support of 
the Demurrer, contended, that there was no Instance of 
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a Etecree for Partition agaitist Persons, having only a par¬ 
tial Interest, tliose, having the permanent Interest, not 
being before the Court; observing, that Uie Advantage of 
a Partition in Equity over that at Law consisted in all the 
Parties being befoj e the Court and bound. 

Mr. Trollope, for the Plaiiitiflf. 

The Plaintiff could not state the Defendant’s Interest 
ill any other Manner. It would have been sufficient, had 
he suggested a pret'mded Claim by the Defendant; and 
called lor a Discovery of it: or there could be no such 
Thing as Partition. An Estate in Fee is expressly alledg- 
ed; and the Words ** or otherwise entitled” are merely 
foriuaL 

As to making the Reversioner a Party, it was not only 
unnecessary, but he might have demurred. This Bill 
merely affects the present Possession ; not touching the 
Reversioner’s Interest. Before the Stat. of Tf’ill. and 
Mary {a) there was no Partition liore, but between 
Tenants in Fee; but ever since it has been made between 
Tenants for Life. 


The Vicr-Chancellok. 

As to the first Ground of Demurrer, that, which ap¬ 
pears upon the Becord, tliat the Interest of the Defend¬ 
ant is not stated with sufficient Precision, the Bill stating, 
that he is seised in Fee-simple of, or otherwise well en¬ 
titled to, Seven other undivided Tenth Parts, my Opinion 
is, that this Cause of Demurrer is nut well founded. 
The Plaintiff, who has, as he was bound to do, stated his 

(ii) S 8c Q W. & M.c, 31 . Utt, 169 , a, and Authorities 
< On Partition in general, see there cited. 

Mr. Bforgraw's Note, 2 Co. 

•• 


own 
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own Interest with Precision, cannot be supposed so cogr 
omnt of tile Nature of the Defendant's Interest; which 
he states therefore in tliis Way; and calls for a Discovery 
of the Extent of it; and prays a Partition. 

The other Ground of Demurrer, alledged ore tenuSf 
brings forward a much more important Question, whether 
a Bill for Partition can be maintained by a Person, having 
only a limited Interest, by a Term of Five Hundred Years 
in One Tenth Part; and the Owner of th^nheritauce of 
that Tenth not being a Party; as th3 Owners of the In¬ 
heritance of the other Nine Parts arc. It is said, that 
without the Owner of the Inheritance of this Tenth Part, 
in which the Defendant has the Term, the Court has not 
before it all the Parties interested in the Subject; and 
therefore cannot make an effectual Decree for a compleat 
Partition of the whole Estate, binding all Parties inte¬ 
rested in the Estate. 

The first Consideration is, whether, if the Owner of 
the Inheritance of this Share had been a Party, the Plain¬ 
tiff, as Owner of the Term of Five Hundred Years, en¬ 
titled to Partition at Law and in this Court commensurate 
to his Interest, could compel him to join in this Parti¬ 
tion; and pray this Relief, against his Will, that he might 
be decreed to concur with the other Parties in making 
Partition of this Estate, not for a Term of Y ears only, 
hut for ever. No Aiithorhics were cited on either Side. 

It is clear, the absolute Owner of a Tenth Part may 554 | 
compel the Owners of the other Nine to concur with 
him; and there would he no Objection from the Minute- No Objection 
ness of this Interest, the Inconvenience, or the Reluctance to a Partition 
of the other Tenants in Common, if no Objection c*f>nld from the Mi- 
be taken to the Plaintiff’s Title; Partition being Matter nuteness of the 
of Itight: whatever may be the Inconvenience and Diffi- Ipterest, the 

culty: Inconvenience, 


V, 

Nash* 
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culty: Parker v. Gerard (</), and Warner v. Baijnes (6); 
and the Habit of the Court is not to give Costs to the 
Hearing, and to divide the Expence of the Conveyance 
and Partition in Proportion to the Interests (c). 

The Question is, whether the Lessee for Years of One 
Tenth Part has the same Right and Equity against the 
Owner of the Inheritance of that Tenth; and clearly the 
Lessee has not the same Right to compel that Owner to 
concur. As between the Lessee and the Remainder-man 
in Fee they are no^ as Tenants in Common. They be- 
no Costs to the tween them represent the absolute Interest in that Tenth 
Hearing. Costs P“rt: but each has a separate, indepeudettf. Interest; and 
of the Partition the Proceeding of the one can neither avail, nor bind, 
and Convey- the other. As the Owner of the Inheritance therefore 
ance in Proper- cannot be compelled to join at the Instance of the 
tion to the In- Lessee, a pcrmaiieiit Partition cannot take place, if the 
terests. Owner of that 'I’cnlh Part will not concur. If therefore 

he was a Party no Relief could be prayed against him : 
nor would he be bound by the Partition: or any Right of 
his precluded to consider the Freehold as undivided not¬ 
withstanding any Division of the temporary Interest. For 
that Purpose the Owner of the Inheritance of this Share 
is not a necessary Party. 


1813. 

BidtlNG 

V. 

[Nash. 
Difficulty, or 
Reluctance of 
the other Te¬ 
nants in Com¬ 
mon. 

Under a Bill 
for Partition 


f 555 3 Still however the Question remains, whether, the 

(а) Amh. 236. (l) (r) Agar v. Fairfax, Agar 

(б) Amb. .589. Iloldhvoorth, 17 Ves. 533. 


(l) In these Cases, upon 
great Consideration, the Rule 
at Law was adopted, that no 
Costs should be given until 
the Commission; that the 
Costs of issuing, executing, 
and confirming, the Commis¬ 
sion should be borne by the 
Parties, in Prd^ortion to the 


Value of their respective In¬ 
terests ; and there should be 
no Costs of the subsequent 
Proceedings; according to 
Calmady v. Calmad^ (15 Ves. 
555. n. (a), and contrary to 
the old Rule for an equal 
Division of the Costs: Hyde 
V. Bindley, 2 Cox. 408. 

Owner 
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Owner of the Inheritance not being a Party, a Court of 
Equity will grant a Partition at the Instance of the Lessee 
for Years; or leave him to Law, if it cannot interpose 
effectually for the Purpose of a permanent Partition; and 
the Inconvenience of a temporary Partition may be urged; 
creating, as the Freehold is not to be divided, the Neces¬ 
sity of coming again after the Expiration of the Term r 
but against this Partition no Authority was cited: nor can 
I find any Authority, that this Application for a Partition 
cannot be made by a Person, having a liniiiMl Interest. 

» I 


181$. ; 
v-y.^ .< 

Baring 

V. 

Nash.* 


Then how does it stand upon Principle? Courts of 
Equity have a concurrent Jurisdiction with Courts of liaw 
upon Partition ( 1 ); more convenient, where tlie Interest 
is much divided. With that concurrent Jurisdiction is a 
Court of Equity to adopt the Principle, which prevails at 
Law, or to act upon a different Principle ? Originally 
Tenants in Common and joint Tenants could not have 
compelled the others to come to a Partition, which was 
remedied by the Statute 31 Henrij 8 , giving them the 
same Right, that Parceners had; and in the following 
Year that was extended to Persons, holding limited Inte¬ 
rests only, for Life or Y ears. From that Time therefore, 
whatever is the Inconvenience of these partial Partitions, 
the Law has been established, that a Tenant for Years, 
though he has only that limited Interest, may compel Par¬ 
tition by Writ; and if that is clear, a Court of Equity 
cannot upon the Inconvenience of a temporary Partition 
permit a Demurrer to a Bill by a Plaintiff, having a Quan¬ 
tity of Interest, that would entitle him to the Writ. 

From the general Authorities nothing is to be found 
contradicting this; and there is something to be collected, 
which confirms it. In the Case of Wdls v. &ladc (a), the 

(a) 6 Ves. 498. 

(1 ) Manaton v. Squire^ 2 Fnem. 2 fi. 


Concurrent 
Jurisdiction of 
Equity upon 
Partition. 

Partition be¬ 
tween Tenants 
in Common 
and joint 
Tenants by 
Stat. 31 Hm, 

8 : extended 
by Stat. 32 
Hen, 8, to li¬ 
mited Interests, 
for Life or 
Years; and the 
same Right in 
Equity by Bill 
as at Law by 
Writ. 


Lord 
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Discretion in 
Equity to re< 
fuse Partition 
iipon a suspici¬ 
ous Title: but, 
if dear, as the 
Writ would lie 


Lord Chancellor says, At all Events you are entitle4 ^ 
a Partition during the Life of the Tenant for life*** 
certainly conceiving, that there may be a limited Partition 
during a Tenancy for Life; and I cannot perceive any 
Distinction in this respect between such an Interest and a 
Term of Years: both give equal Title to the Writ under 
the Statute 32 Henry 8. 

In the Case of Turner v. Morgan (a), the Lord Chan-’ * 
cellar says, ** It cannot be denied, that a Partition is due 
now undei^the Statute, to divide this Species of Inhe- 
“ ritance; and I know no Rule but by considering the 
“ Commission as due in a Case, where the Writ would 
** lie;” certainly referring to the Rule of Law, by Ana* 
|ogy to which the Conduct of a Court of Equity should 
be regulated: these Authorities establishing the Principle, 
that a Rule of tliis Kind, involving the Right of an Indi¬ 
vidual, should be the same in both Courts; and therefore 
Tenant for Years, if he would be entitled to Partition at 
Law, ought to have it in Equity. 

The only Autliority, that appears to consider the Pro¬ 
ceeding by a Bill for Partition as Matter, not of Right, 
but of Discretion, is a Passage in Cartwright v. Fulte” 
ney (5); where Lord Hardwickc says, “ the Plaintiff 
must shew a Title in himself in a Moiety, and not 
** alledge generally, that he is in Possession of a Moiety; 
“ and this is stricter than a Partition at Law w here Seisin 
“ is sufficient.” 


This must be taken with the Context. It is stated to 
be discretionary, where there arc suspicious Circumstances 
in the Plaintiff’s Title; as in that Case a Suspicipn of 

(a) 8 Ves, 143. (5) 2 Atk, 236. 

t 

the Commission is due^ of Right. 

• Forgery. 
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SSI 


Fof^ry. Where the legal Title is under such suspicious 
Circumstances, a Court of Equity may well pause in 
directing Partition; but if the Title is clear, a Partition 
is Matter of Right; and it is espressly stated in Parker 
V. Gerard (a), that there is no Instance of not succeed¬ 
ing in such a Bill, but where there is not Proof of Title 
in the Plaintiff; and in the Case of Cartwright v. Lord 
Bathy tile Court gave Leave, and Time for the Plaintiff 
to make out his Title. 


1813 . 


Basing 

V. 

Nash. 


Therefore botjh upon Principle and Authority this 
Plaintiff's Title to the Term being clear, aiid liible to no 
Objection, he is under no Necessity of making the Owner 
of the Inheritance of this Tenth Share a Party: nor 
would it be proper to do so; against whom no Relief 
could be had, and the Discovery would be useless. The 
Plaintiff is therefore entitled to the same Partition here, 
to w'hich he would clearly under the Statute be entitled 
at Law. Upon these Grounds this Demurrer must be 
over-ruled. 


(a) dmb. 236* 
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inga and Proofs to the other Com¬ 
mission. Ex parte Tobin. 308 
S7» lA Person attending Cominissioii- 
'ers of Bankruptcy, without a Sum¬ 
mons, swearing, that he was a ma¬ 
terial Witness, and not contradict¬ 
ed, protected from Arrest, while 
remaining, though having left tite 
Room by Order for the Purpose of 
separate E^camination ; and while 
returning : whether while going, 
Qtieere. Ex parte Bt/ne. 316 

58. Order to be discharged iminedi- 
atfely, by tfie Party, in the first In¬ 
stance, if disobeyed, to be extend¬ 
ed to the Oflicer, with Costs. Ex 

% I 

parte Bpne, 316 

59. Application at the Bar without 
. a Petition the proper Form in such 

a Case$' and Tiihe to answ'cr the 
A'fi^da'^ refused. Ex parte Byne. 

3‘l0 

60. Protection from Arrest of Per- 
. sons atteudi>ig> Commissioners of 

Bankruptcy for tlse Purpose of 
aldl% them, in the Administration 
eiwdoj, mormdp ^ 


undo, not by having a Suimnoi'iiJ, 
but upon Principle, applying to a 
Witness or Party. Page 319 

61. The Rule, thsit on a vndttellt Un¬ 
dertaking to pay Money oh a Day 
certain, or on Demand, Interest 
shall run from the Day, or De¬ 
mand, without a Contract for it, 
not extended to the Case of a Sur¬ 
plus in Bankruptcy. Interest 
therefore subsequent to the Com¬ 
mission confined to Debts, carry¬ 
ing Interest by the Contract. Ex 
parte Koch, 342 

02. .loint Creditors having taken out 
a separate Commission of Bank¬ 
ruptcy, proving, and voting in the 
Choice of Assignees, may after- 
w%'uds jo^^e Bankrupt in an Ac¬ 
tion as pH^Iefendant, upon giv¬ 
ing a full Indemnity, undertaking 
to take no Advantage of the Ver¬ 
dict or Judgment agiiinst him, with 
Costs of the Petition. Ex parte 
Read. ■ 346 

63. Commission of Bankruptcy su¬ 

perseded on Consent of the peti¬ 
tioning Creditor. Ex parte Trig- 
well. 348 

64. Order under Circmnstances re- 

straining the Insertion in the Ga¬ 
zette of the Declaration of Bank¬ 
ruptcy until the Proccedi^s should 
be laid before the L 0 f/ISmUfii^or. 
Ex parte Fletcher, . 350 

63 . A Faimcr, making I4m0 from a 
Lime-pit, opened ^md worked be¬ 
fore the Commencement of his 
Term, and selling .^e' Surplus be¬ 
yond 
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yond what he required for Manure 
is not a Trader within the Bank¬ 
rupt Laws. Ex parte Ridge. 

Page a 60 

66 . Whether a Scavenger, contract¬ 

ing with a Parish for valuable Con- I 
sideration for liberty to take the 
Mud, Dust, &c. is a Trader with¬ 
in the Bankrupt Laws, Qucere. Ex 
parte Cot tins. 217 

67 . The Rule in Bankruptcy, tlmt a 

joint and several Creditor niust 
elect, does not apply to a Contract 
for double l^ecurity against distinct 
Firms : Bills drawn by all the 

Partners ujioti a distinct Firm, con¬ 
stituted of some of them, without 
Notice. Ex parte Adam, 495 

OS Proof therefore against both Es- 
tales. Ex parte Adam. 495 

09 , An Tnfai^ cannot be a Bank¬ 
rupt. 494 

70 . On Abatement by Bankruptcy of 

a Defendant, att Executor, after a 
Decree for an Account, supple¬ 
mental Bill in Nature of Bill of 
Revivor necessary. Russell v. 
Sharp, • w^5(X) 

71 . Though a Bankrupt would be 
restrained from repeated Attempts 
to superse<lc the Commission, a- 
mohntji^tu V^exation, he w'as not 
preveoled from bringing a second 
Action: but pending that Action 
and an Inquiry directed relative to 
an Estate, by the Sale of which he 
proiKiscd' t 0 ..pay his Debts, the 
Commission was ordered to pro- 


5G9 

ceed in the usual Courm,;.. 
parte Bryant. Page 506 

72. General Assignment of all Effecte 

an Act of Bankruptcy; giving 
therefore no Lieu: but a Lien un¬ 
der a previous Deposit and Execu¬ 
tion was not affected. Ex parte 
Smith. 5 Iff 

73. Discretion of the Great Seal to 

ordt*r Proof in Bankruptcy upon a 
Valuation, instead of a Sale of 
Securities rej^ulated by Circum¬ 
stances j and not too readily exer¬ 
cised, Ex parte Smith. 518 

74. Property in the Possession * and 
Disposal of a Bankrupt passes to 
the general Creditors by Stat. 21 
Jam. ]. c. 19 . s. 11, against his 
Assignment. Ex parte Smith. 51$ 

75 . Bankrufit, not served with a Pe¬ 
tition to stay his Certificate, on 
which an Attendance had been or¬ 
dered, entitled to his Certificate j 
and not bound by talring Copies of 
the Aiiiduvits. Ex parte Kendall. 

543 

76. Demurrer by a Bankrupt to a 

Bill jfuuing him with his Assignees 
in Charges anti Prayer fqi:,|ielief; 
viz. the specific Petforpaffiftcu erf a 
Contract, previous to ^ ,Bank- 
•ruptcy, allowed. WhUworth v. 

Davis, , 545 

77. Distinction upon Bruud. fVHtn 

worth V. Datti^ ■ * 544 

78 . Whether a Baii£urtu|if '^fcau be 

inade: a Party foir IJiphGK. 

' very, UUd fo itiaiittaiii itif 
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tion,. Quan, Wkitworih v. Da- 
vis. Page 545 

79 . Effect of Assignment under a 
Cfunmission of Bankruptcy; pass¬ 
ing all legal and equitable Inte¬ 
rest. 547 

See Contribution 1. Settle¬ 
ment 1. Solicitor’s Bill 2 . 


cerned in fraudulently ilefeating 
sudi Repr^entstion. Page 555 
5 . Husband can dispose of lus Wife's 
Property in Expcctantgr ugaisst 
every one but the Wife surviving. 

405 

See Practice 27. Settlement 2 . 

Ward of Court i, 2, 


BARON AND FEME. 

€ 

1. tinder a Settlement in Trust to 

the Rents and Interest to the 
se^idt^ tJse for t^e joint Xdves of 
IltHband and Wife j if she surviv- 
her Heirs and Executors: 

' if be starvived, lieeording to her 
Appointment by Will; in Default 
thereof a Limitatioa AVer aii to tlic 
real Estate; and^ as to ihSe per- 
" sond), to her Executors^ tha Wife 
cannot^ during theCoveiture^ bind 
the Capital, suWiviii^to her, Lee 
V. Muggeridge. II 9 

2 . As to the Effect of her subsequent 
Undertaking, when sole, to pay her 
Bond, given during Coverture, flie 
Creditor was left to Law. Lee v. 


. Mtiggtr^ge, 119 

3 . W'here a married Woman stipu- 
latos, ;t^t in theEttot of her sur- 
vivii% the Pre^rty shatt be her*s, 
nb Power of Disposition 
ov^ it^dunt^ the Coverture, there 
arc no B^eans, by which she con 
dispose' it, whde cemex^t, 123 


4 . Bdateiial Represetdatidn in the 




t^rc^st^ces of > Person con- 
.tmi^glkarriage, „ 


at.'the'Instance .cff Peri^hal^'Ocm-'*' 


BASTARD. 

1. Illegitimate Child cannot take by 

the Description of Child of his re¬ 
puted Father until he has adquired 
the Reputation of bdng such 
Child. 452 

2. Bastard may take by Purchase, if 
sufficiently described; and having- 
acquired the Reputation of the 
Child of that Person. 

See Devise 5, 6. Will 11. 

BILL OF FORB^LoSURE. 

1, Time enlarged for Appearance t<» 
a Bill of Foreclosure under Stat. 
5 Geo, 2. c. 25 : Notice in the Pa¬ 
rish Church having been prevent¬ 
ed while under Repair. Kmadts 
V. Broome, 305 

BILl. ‘of, INTERPLEADER. 

1. Sheriff levying upon Goods al- 
ledged to be in Settlement, cannot 
maintain a Bill of Interpleader- 
Stingshy v. Boulton, 

2. Plaintiff in a BlH of Interpleader 

admits a Title i^ainst Idmsdf in 
all the Defendants; and cannot 
say, that as to some he is « Wrong- 
itetT, 334 

BOND. 
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BOND. 

1. Under a joint and several Bond, 
the Obligee, though he might have 
several Executions, could not bring 
a joint and also several Actions. 

Page 65 


CHARGE. 

See Trust 5 , G. 

CHARITY. 

See Trustee 7* 

CHARITABLE USES. 

See Corporation 2 . 

COMMISSION. 

See Bankrupt 71 - 

COMPENSATION. 

Sec Venoor and Vendee 1 . 

CONDITION. 

1. Condition requiring the Consent 
of Executors to Marriage’*fibt ap¬ 
plied to a Daughter, married in the 

^ Testator’s Life with his Consent 
or subsequent Approbal^n. Par- 
melly.Lj/on. 479 

Tbat Fact not being {Mroved, an 
Inqidry was directed. Parnellv, 
hyon, 479 

SeehfLQA 0 V:l. 


CONFIRMATION. 

See Corporation 4 . Lessor and . 
Lessee 5. 

CONSIDERATION. 

See Settlement 1. 


CONSTRUCTION. 

1. Construction of Deeds: First, that 

a IJrovision for Payment of the 
•** just Proportion or Share” of all 
Debts, owing from one Partner 
jointly and as a Partner, referml, 
not to the Contribution as ^ong 
the Partners, but to what with h^er- 
ence to the State of the Partner¬ 
ship Funds, and the Ability of tl^ 
other Partners he may eventually 
be called oh to contribute to the 
joint Debts; so as they maj^.be 
fully paid : Secondly, that unddr a 
Provision for Debts of various De- 
ecriptions no Preference was in¬ 
tended; which must be clearly 
shewn : otherwise tlie Court fevors 
equal Payment; Thirdly, a Refer¬ 
ence to a of a apecided Da.te, 
there being Two of the same Date, 
One executed at that Time, the 
other subsiqtiiMiliy, was in the 
Absence of pdSiM and 

aided by Circumsiaq^# 

f to the former. 

sOit. - -'iPiqie i03 

2. Construction of a !P|l|^, giving 
Trustees ^,]4barty -to 

forcing Baymei^; ,, 

,, |hei£ 
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s6ti 

to lu^olvency« it might amount to ' 
Fraud. - Page 179 

S. As to the Effect of the Words 
be the same more or less” in a 
Particular of Sale^ Quaere, 3/6 

4. Child," &c. priwd Jade means 

legitimate 4 O 2 

5. Effect of a private Act of Parlia¬ 

ment, declaring an Estate vested 
in Trustees and their Heirs in 
Trust to sell, discharged from the 
Trusts of a Settlement; devesting 
the legal Fee outstanding under a 
prior Settlement. Bullock v. Flad- 
gale* 471 

SrrPBViSES. Evidence 4. Will 
5. 

CONTERIPT. 

See Practice 9. 13 . Iff. Settle¬ 
ment 2. Ward of Court 1, 2 

CONTINGENT REMAINDERS. 
Ste Devise 7. Trustee 4 , 5, 6. 

CONTRIBUTION. 

1. Contribution enforced among As¬ 

signees in Bankruptcy to re-im- 
burse a Payment by one under an 
O^der for a Loss occasioned by 
thexr joint Act; and the Objec¬ 
tion,, that the Ddfemlauts acted 
9 nly for Conformity upon the Re- 
piie,seni|fLtion and Advice of the 
Flain^> idid not, prevail. Lingard 
V, Bran^. 114 

2. No ConJtribtttion j bet'ween Wrong- 
do6jW(;«IK>^^cntir| pomages for a 

Tort. '.;U7 

iSeePAttTN^fiSHi-p'l. 


CONVERSION. 

1 . Where a Testator means to con¬ 
vert real Estate into personal for 
a particular Purpose, if that' Pur¬ 
pose cannot be served, the Court 
will not infer any other Purpose. 

Pftge 175 

See Money 3 . 

CORPORATION. 

1. Whether a Corporation, consist¬ 

ing of numerous CJovernors, wuuUl 
be bound by the Acquiescence of 
some, standing by, permitting Ex¬ 
penditure, &c. QaOre. Machei' 
v. Foundling Husp'daL 186 

2. General lligiit of Corporations, 

of whatever Nature, at Law to 
alienate their I^aiids, held in Fee, 
subject, as to Ecclesiastical Cor¬ 
porations to the restraining Sta¬ 
tutes; and no Instances of a Trust 
aitachnl upon the Ground of Mis¬ 
application, us not to Corporate 
Purposes, except the Case of Cor¬ 
porations, holding to Charitable 
Uses. Ma^nr and Commonnlty of 
Culcheiterv. l/cmten. 225 

3. Whether such a Jurisdiction pre¬ 

vails in other Cases, upon an Ap¬ 
plication to Purposes clearly not 
Corporate, Queere. Mayor and 

Commonalty t>f ColcheUer v. Zmu>- 
ten. Z26 

4 . A Bill on that Ground iqip^b- 
ing Seoiiriiies as obtained under 
an Abuse of Trust by the select 
Body of tlie Corporation of Col- 
ihiler, using the Common Seal 

for 
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for raising Money to defray tlw* 
Expeiicc of Actions against the 
Mayor and Town Clerk, relate e 
to Elections of the tleoordcr and a 
Representative of the Borough in 
Parliament, dismissed upon vari¬ 
ous sulisequent 'i'ransaetions, es¬ 
pecially an Award, binding the 
Corporation at large through the 
selcit Jiody, acting with Antho- 
riiy, and upon a fair Question, 
whether tlie Puipose was Corpo¬ 
rate, or U(it Mayor and Conunon- 
altyofCokkntti v Lowten, P. 2%Q 

COSTS, ^ 

1. Costs do not follow the Event of 

the Suit , vvheie a lair Qnes^on is 
raised. Siatnet v. Monot, 8 

2. Though, by Analogy to the Law, 

Coats do not folio wr a Decree for 
Dower, merely, they were given 
upon vexatious Uesistaiioe. IVor- 
gan V. lij/der, 20 

3. Defendant to a Bill to per|ietuate 

Testimony entitled to ins Costs im¬ 
mediately after tiie Coiimiission 
executed upon the Allegation that 
he did nut exauuiie any Witnesses. 
Foulds V. Midgley, ** % 138 

4. Cu^ts upon a giouitdless Imputa¬ 
tion of Fraud. Mayor and Com¬ 
monalty of CokheUer v. Ltmun, 

226 

5* J'uU Costs on a Demurrer allow¬ 
ed to a third Bill for the same 
Cause, under the General Order, 
179-^1 uppn a subsequent Appli- 
oatioit, Griffiih v. Wood. 307 


C. A Re-sale on opening Biddings 
producing a considerable Increase 
of Price no Ground for Costs to 
the Poison, who openetl ilie Bid¬ 
dings Ttefaiih V. Cltnton. P. 3(51 

SVe Evioi.Ni t 3, PAuriTiow 4, 5, 
Patents. Patciici 4 12. 10 

cdJkNVNr. 

I. Unth'r a Contnut for the Assign- 
. ment ot a Term, whether from the 
original Ijcssee, oi a mCsne Assig¬ 
nee, che Purchaser must covenant 
for Indemnity against Payment of 
Rent and Performance of Cdye- 
naiits; though he cannot have a 
Covenant for the Title from the 
Assignor > as being an Executor; 
and also liy express Stipulation. 
Staines v. Morris. 8 

See Bankruptcy 42. iNMUKdiov 
6 Lessor and Lr««Fr i. 


D. 

DEBTS. 

Sic Construction 1 Dfvise 4. 
Trust 5. 

« 

DECREE, pro confesso 

See Practice 10. , 

DEPOSITIONS, 

See I*RAt i tcF. 2 , 18 , ig. 

DKMimRER, 
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D^URRER. 

See Bankrupt 76. Mohtoace 2. 
Partition i, 2. Practice 30. 

DEVISE, 

1 , Devise of real E^ate^ though in 
form residuary, is speothc. 

t Page 175 

tute of Frauds 
as to the Execution of Contracts 
concerning Land Devises. 2O7 
3. Construction of a Devise in Fee 
subject and • chargeable with An¬ 
nuities, upon file Intention collected 
from the whole Will a beneficial 
Devise, and not a Trust resulting 
to the Heir ns to the Surplus be¬ 
yond the Annuities. King v. De.. 
nison. 260 

4. Distinction between a Devise, 
charged with Debts, and on Trust 
to pay Debts. The former a be- 
ne^cial Devise, subject to the par¬ 
ticular Purpose; the latter limit¬ 
ed to the particular Purpose; and 
therefore the Interest not exhaust¬ 
ed a resulting Trust for the Heir. 

272 

5* Under a Devise by a married 
Man, having no legitimate Chil¬ 
dren, to the Children which I 
**may have by A. and living at 
my Deccan,” natural Children, 
who had acquired the Reputation 
of being bis Child|en by her he- 
fons theD^ af.a*|Will, entitled, 
as upon ihe Whi^e'Wfll intended 
and sufficiently 


ing as a Description of the Dtnri- 
sees. Passages in a written Book, 
unattested, of which Probate was 
admitted, under a Reference in the 
Will to the “Observations and 
** Directions, which I shall leave 
in a written Book.’* Wilkinson 
V. Adam* Page 422 

6. Whether, if there were also legi¬ 

timate Children by the same Mo¬ 
ther, they could take together un¬ 
der the same Description 5 and 
whether future illegitimate Chil¬ 
dren can take under any Dcscrip- 
'tioii in a Will, Qudire* Wilkinson 
V. Adam, 422 

7 . D^ise to Trustees, their Heirs, 
&c. for the Life of the Devisor’s 
Son, to support Contingent Re¬ 
mainders, in Trust to permit him 
to receive the Kents for Life, and 
after his Decease to his first and 
other Suns in Tail: an equitable 
Estate in the Son ; the legal Estate 
in the Trustees, with a legal Re¬ 
mainder to the first and other 
Sons. Biscoe v. Perkins. 485 




.DISCf^VERY. 


See Bankrupt 78. Rejl}ef 3. 
DISMISSION. 

See Practice 29. Specihc Per¬ 
formance 6: 


DOWER. 

Scf Costs 1,2* 

ELECTION 



E. 

ELECTION, to sue. 

PfiACTlCli 24. 

EVIDIi^CE. 

1. Distinction between lEikainination 

de bene esse, and perpetuating 
Testimony. 139 

2. Application for Examination to 
Credit, regarded with gp*at Jea-* 
lousy : confined to Facts affecting 
Credit, and Cliaraoter only; and 
not material to what is in Issue. 

153 

On Appeals and Rehearings addi¬ 
tional Evidence permitted ia'Wne 
Instances. If the Rule is so, it 
must be subject to Costs. 153 

4. Construction of a Contract; that 

a Reference of the Expences was 
confined to the Expence of the 
Conveyance : but the Evidence of 
the Attorney was admitted fur the 
Defendant to prove the Intention 
of boUi Parties, according to ver¬ 
bal Instructions, that the Plain¬ 
tiff, the Purchaser, should also 
pay the Expence of nmiviAg out 
the Defendant’s Title. Hamsbottom 
V, Cosden, 1 65 

5. Parol Evidence of Declarations 
by the Auctions at the Sale, { 
warriuitlng the Quantity receiv¬ 
ed in Oppo^tion to a <$iecific 
PerfcNmani^ on the Ground of 
Fraud; not to enfort^p Perform¬ 
ance. filnr/t v, fViuchester, 375 


571 

Specipic PeR- 

KXAMINATION. 

See EvioKtiCE 1 , 2, 3. 

EXCEPTION. 

See Practice 17. 

EXFX'UTORS. 

See Partnership 2, 3- RaBibUE 
* 1 . 

F. 

FAMILY COMPROMISE. 

1. Family (Compromise favored j jf 

reasonable and upon a doubtful 
Right; even in the strongest Case; 
as where one Party was drunk at 
the Time. Page 30 

2. Whether upon a mere Supposi¬ 

tion of Right, jiroving erroneous, 
Smere. 30 

See Specific Pekformancb l. , 

FORFEITURE. 

" ) 1 

See Lbssox and Lessee 3 . 

FRAUD. 

1. Distinction as to Fraud in Equity 

and at Law. 9® 

2. Marriage Settiemeut of personal 
Property in genehd, ^ISerms, 
^'Monies, Xleb^ BiSi'ivBoncb# 

‘ .V. ‘v ^ 

No Infereqee of 

V'V ‘ ' Fraud 
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See Agknts 2. 

FOUMANCE 4. 
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Fraud from tJie Cancellation dur¬ 
ing the Treaty, upon a fair, mo¬ 
ral, Consideration, of a Note, the 
only Instrument of that Descrip¬ 
tion; the Marriage not taking 
Flace upon a Representation of 
the Particulars or Amount. De 
ManneviUe v. Crompton. Poge 354 

See Construction 2. Costs 4. 
Spfxific Performakce 5. „ 

* 

FRAUDS, {Siotule of.) 

See Devise 2. 


H. 

HEIR. 

See Trust 7. 


I, 

ILLEGITIMATE CHILD. 

See Bastard. 

ILLUSORY APPOINTMENT, 

See Powers i, 2, 7* 

IMMORALITY. 

Sec Practice g. 

IMPLICATION. 

/ ' -r 

1 . Implication. Neciessary Implica¬ 
tion imports, not' natural ^eces- j 


sity, but so strong Probability, 
that an Intention to the contrary 
cannot be supposed. Page 466 

See Trust 4. 

INFANT. 

See B\njk.hupt 69 . Mortgage 1. 
Truster'S. Ward of Court. 

1N:i UNCTION. 

1. Injunction obtained by (>bligor 

in a joint and several Bond j the 
Co-obligor not a Party. Chttplit 
V. Cooper. 1 r; 

2. Execution upon a joint.Tudgiuen*, 
wth Notice to the Slicrilf of the 
Injunction, and Directions to the 
Shi^iif not to take the PlaintiflF in 
Equity, not a Breach of the In¬ 
junction. Chaplin V, Corrj)er. I 6 

3. An Injunction, though not to be 

continued with a View to f-pecific 
Performance of an Agreement to 
grant a Lease, if under a Clause 
for Re-entry, tlie Lease, when 
granted, would be at an End by 
the Tenant’s Acts, was maintained 
upon undertaking to give Posses¬ 
sion, when required by the Court, 
and "paying the Rent due, bj 
Waiver of the Forfeiture, if in¬ 
curred : viz. distreining for subse¬ 
quent Rent. Gourlap v, Duke of 
Somerset. 68 

4. MHiether, even without a Right of 
Re-entry the Court, seeing a gros.s 
Case of Waste and Breach of 
Covenant, not to be indemnified 
by Damages, would leave the Te¬ 


nant 



TABLE OF 

nant to Law, refusing llelief, 
Qtfirrc. Govrlmj v. Duke g/' So¬ 
merset. page fi 8 

5. Under a Bill by some Partners in 
ajoint Concern on behalf of them¬ 
selves, and the others. Three Hun¬ 
dred in Number, for a Dissolution, 
Receiver, &<;. and an Account, 
alledging Mismanagement bj the 
Managers, the Court refused to in¬ 
terfere by Injunction and the Ap¬ 
pointment of a Receiver, in thci 
first Instance, until they had tried 
the Means of Redress, jirovided 
by the Articles. Carlcn v. Drury, 

J54 

(). Covenant .‘'gainst using Prendses 
as a Shop, or Warehouse for ^any 
Trade, without Licence in Writing, 
or permitting any Thing, which 
may grow to the Annoyance or 
Damage of the Lessors, or any of 
their other Tenants. 

i I 

Breach, though not a Nuisanc^ 
in Law, public or private, being 
an Annoyance, not protected by 
Injunction: there being no Li¬ 
cence j' and Permission of One 
Trade not to be construed a ge¬ 
neral Licence fur any Trade; nor 
will'the Court enter into a Com¬ 
parison, Wluch are more or less 
offensive. Maclier v. Foundling 
Hospital, 189 

7 . Devise to A. and her Heirs for 
cVer, “^in the fullest Confidence, 
** that after her Decease she will 
devise the Property to my Fa- 
mily” being restrained to ‘ an 
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Estate for Life by Decree at the* 
Rolls, the Devisee was restrained 
from cutting Timber pending an 
Appeal. Wright v. Atkins, 

Page 3l3 

8 . An Answer filed is a sufficient Ob¬ 

jection to a Motion to c'ttend an 
Injunction to stay Trial: hut, as 
the Defendant suimiittccl to Ex¬ 
ceptions, the Order was made: an 
insaificieut Answer being no An- 
'swer. Ihshluu v. Birch, 3f>6' 

9 . iiHl^ctlon against a Verdict in a 
joint Action dissolved as against 
tltosc Defendants who had an¬ 
swered ; not as against all, pending 
Exceptifvis to the Answ'crs of the 
rest. Joseph v. Doubleday. 497 

10 . Injunction not revived pending 

a Rehearing of an Order, allowing 
an Exception to a Report, that the 
Answer was insufficient. Scott v. 
Mackintosh. 503 

11 . Injunction, restraining an Exc* 

cutor, claiming under the Will, 
and also by a Gift from the Testa¬ 
trix in her Life, from selling upon 
Affidavit of undue Influence. Ed¬ 
munds V. Bird, 54% 

See BaNKHUCT 7 s. PaA^TU'E 35. 

INTEREST. 

See BAJ^aaurT 6 l. Moukv 1 , 2 . 

/ . I 

INTOXICATION. 

See Lessob and Lessee 5. 

isstif: 

See PftACTiCE‘22. 


JUIUSDICTION. 
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JUlllSDICTlON. 

1, Jurisdiction of a Court of Equity 
to order a void Deed to be deli¬ 
vered up. 244 

See Corporation 3.' Settlement 

2 . 


L. 

LEG AC V. 

1. When a Tcriod of I’ayo^t ia 

appoitkted, the subsecpient Failure^ 
or Breiich even, of an express 
Condition) annexed to a Let^acy, 
cannot affect the Eight to receive 
it. US 

2. Legacy, reciting the Probability, 

that the Legatee was not living, 
upon cxprc.ss Condition, that lic 
shall return to England and per¬ 
sonally claim of the Executrix or 
in the Church Porch, if he shall 
not so claim witliin Seven Years,' 
to be presumed dead, and the Le¬ 
gacy to fall into the Jtcsiduc. 
Tulk V, Hovdditch, 248 

3. The Legatee not having returned, 
and dying abroad within Seven 
Years, the Legacy was held not 
ducj the Existence of the Legatee, 
thcaigh appearing otherwise, being 

proved by the particular 
Means prescribed} and thwefore 
not within the Casfes the 

Civil Law, whcre^i the End being 
obtained^ tls^ l!(|cans were not 
essential. Talk v. HtnMiUh, 248 


v. 

4. Objections of Form, "tiiat the 

Phuntiff originally claiming under 
a gjftecial Assignment, by Way of 
Supplem^t set up a different Title, 
as general Creditor, proceeding iis 
such not upon Proof pf his Debt, 
but on the mere Adakissiou of the 
Execdlor, tigainst a Person, ac¬ 
countable to the Flxecutor for 
Assets not determined. Talk v. 
lloulddch. 1*^8^ 

5. Legacy of .£'50 for a Ring not 
spe<'ific: therefore carrying In¬ 
terest with other pecTiniary Le¬ 
gacies. yJpnece v, Apreecc. 364 

6. Bequest to a Son of the Testator 
on his accomplishing his Appren¬ 
ticeship, with the Dividends in the 
menu Time for Maintenance; and 
in case he shall the, before In* 
accomplishes his Apprenticeship, 
then and in such Case to the other 
Children. 

'Tlu* Legacy lapsed by the Death 
of the Legatee, luiving accomplish¬ 
ed his Apprenticeship, in the 
Testator’s Life. Humhens^ne \. 
Slanion. 385 

i 

7 . ByqukSt over in case of thet JPeath 

of a Legatee before a cerMn Pe¬ 
riod lakes Effect on his Dciith 
within that Period during the 
Testator’s Life. 388 

8. Lapse by Death of the Legatee in 
the Life of the Testator, though 
having survived the Period, at 
which the Legacy was to vest: 

that 
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that Event nut being provided 
for. F(^e 389 

See Residue i. Trustee 1 . Will 

8 . 

LESSOR AND LESSEE. 

1 , Lessee under express Covenant to 
pay the Rent^ and perform tiie 
Covenants^, liable during tlie whole 
Terra, notwithstanding Assign¬ 
ments. 11 

'i. Distinction os to Assignee; though* 
liable during hia own Possession. 

11 

3. Under a Right of Re-entry upon 

under-letting an Adverti.semcnt 
does not work a Forfeiture j but 
was made the Ground ibr imposing 
Terms. Oomtuy v. Huhc of Somer¬ 
set. G8 

4. Covenant not to assign witliout 

Licence, once dispensed with, the 
Condition is gone, both in Law 
and K(]^uity: but the Principle 
questionable, and not to be ex¬ 
tended : for Instance, to a mere 
Act j where the Licence is to be 
in Writing. 191 

3 . Lease set aside with Costs; ;i 8 ob- 
turned by the contrived and liu- 
bitual Intoxication of the Lessor, 
immediately on coming of Age, 
at a very inadetjuate Rentj and 
Acts of Confirmation held not suf¬ 
ficient. Say V. Bartvick. 195 

See Covenant 1, Injunction 4, 
6 . Specific Performance 2 . 


LETTER MISSIVE. 

See Practice 25. 

LICENCE. 

See Injunction 6. Lessor and 
Leseeb 4. 

LIMITATION. 

1 . Limitation over after a Limita¬ 
tion, which never took Effect, es- 
iaiilished ; not operating as a Con- 
^ ditfun precedent. Meadows v. Parry, 

Page 124 

LIMITATIONS (Statutes of.) 

1. Lcngtli of Time adopted in Equity 

by Analogy to the Statute of Li- 
nutation^. 539 

2 . Mere Demand, without Process 
or Acknowledgment, not sufficient 
against the Statute of Limitations. 

540 

LUNACY. 

1 . Commission of Lunacy the Sub¬ 
ject of Discretion } regulated solely 
by the Benefit of the Lunatic, with 
reference to the Care of his Per¬ 
son and Property: not of course, 
therefore upon the mere Fact of 
Lunacy. Tomlinson, Ex 

2 . The nearest Relatidns, th^^h 
opposing a Commission of Lunacy 
shall have the Carriage of it, if 

* granted} unless some Reason to 
the ^ntrmry. Tomlinson, Ex ^rte. 

57 

3. Sentence of the Ecclesiastical 
Court unneccpsaiy; tl» Marriage 

being 


/ 
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being void ■, as in the Case of Lu¬ 
nacy. Ex parte Turing, P. 140 


M. 

MAINTENANCE. 

See Pin-Money 1. 

MARRIAGE, 

See Condition i, 2 . Lunacy 3., 
misapplication. 

See CoRTORATIOS 2. 

MISTAKE. 

a 

1 . An Omission in an Agrcenu-.iT. 
by Mistake stands on the same 
Ground as an Omission by Fraud. 

ifiS 

Set SPECIFIC PerformAN iE 5. 

MODOS. 

Serg Tithes i. 

MONEY. 

1 . After the usual Decree for an Ac¬ 
count Order on Motion to pay into 

tlie Amount of the principal 
admitted to be due by Exa¬ 
mination upon Interrogatories: 
ne^fpitcnded to Interest. Wood v. 

2 . Order on Motion tp'"»' pay into 

/ 

Court a principal Sum, with In¬ 
terest; admitted by the Answer 
to have beehc^ma^e to a greater 
Amount^' , 50 


3. Clear Rule in £k|Uity, that, where 
real .Estate is directed to be con¬ 
verted into personal for a Purpose, 
which fails either wholly or parti¬ 
ally, to t^t Extent the Money is 
considered real Estate. Page 174 

MORTGAGE. 

1 . Inquiry’ directed, in case the 
Mortgagees consent to a Sale, 
whether it will be for the Benefit 

i of the infant Heir of the Mortga¬ 
gor. Mondey v. Mondey. 222 

2 . Demurrer to a Bill for Redemp¬ 

tion of a Mortgage ui)on Twenty 
Years Possession by the Mortgagee 
over-ruled upon Allegation of 
Admission of the Mortgage Title 
within that Period. Ilodle v. Hea- 
ky. 5^6 


NE EXEAT REGNO. 

1 . Writ of Ne exeat Regno grantetl 
against a Person, generally resi¬ 
dent in Ireland ; lind in this Coun¬ 
try only for a tenjporary Purpose; 
imder (he Cireumstances, that a 
Balance was sworn to, for'which 
Bail might have been had; that 
tlie Pljjdntiffs had filed a Bill iu 
Ireland, where the Transactions 
arose, for an Account; and a Pro¬ 
posal of Reference. Hoteden v. 
Rogers, 129 


2 . The IVrit discharged on giving 
Security, fjowden v, Rogers, 129 

3 . Ne exeat Regno granted: the De¬ 
fendant’s general Residence 

in the West RidMs, die* 133 

4. Writ 
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4. Wsfit of 'Ne exeat Jtegm discharged 
tvith Costs i haviag issued agaiust 
the Captain of an East India Ship, 
when j\i 8 t soiling for India, after 
a considerable Residence in this 
Country. Dick v. Snainton. 

Page 'STf 1 

5. Writ of Ne exeat Regno, a great 
Prerogative Writ, applied to the 
Pulpose of equitable Bail. sjs 

NEXT OP KIN. 

•S'ccRESinuE 1. 


o. 

OUTLAWRY {l?leaof,) 
See Pleading 1 . 


P. 

PAPERS. 

See SoLiciTOK’s Bill 2. 

PAROL EVIPENCR. 

Evidence 4, 5. #SF£Curic Peb- 
’ rojjtjUsNCE 5, 

PARTITION. 

1 , Bill fur Partition by Lessee for 

Yi^rs. , Baring v. . 551 

2 . Pemurjrer, for, Capse, that theBUl 
stated the, Ilefendant's Estate not 
wRh suSepent Certainty, yiz« that 
he ** is seis 6 d,in.Fee> at otherwise 

well entitled to,** and oirMi|Enu«, 
VoL. 1. 


that the Reversioner was a 
P arty, over-ruled. Baring v. JVhsi. 

Page 551 

3 . No Objection to Partition from 
Uie Minuteness of the Interest,.the 
Inconvenience, DiflSciiUy, or Re¬ 
luctance of the.„ other Tenants in 

T' 

Common. 554 

4. Under a Bill for Partition no Co.sts 

to the Hearing^ 554 

5. Costs of the Partition and. Con¬ 

veyance in Proportion to the In¬ 
terests. 554 

6. Concurrent Jurisdiction of Equity 

upon Partition. 555 

7. Partition between Tenants in 
^Cftibgmn dnd joint Tenants by Stat. 
31 Heki-e: extended.by Stat. 32 
Hen. 8 , to limited Interests, for 

j - 

Life or Years; and the same Right 
in Equity by Bill as at Law by 
Writ. 555 

8. Discretion in Equity to refuse 
Partition ujion n suspicious Title: 
but, if clear, as the Writ would lie 
the Cornnu3.sion is due of Right. 

55ri 

PARTNERSHIP. ^ 

1 . As to the iBSgaliCy of a Partner. 

ship of Sixteen Hundred Shtites 
, (See Stat. 6 Geo. 1 . c, i 8 ; 5 % 1 ^) 
ji.nd, if legal, the Capacity hf aofho: 
to sue for a* Dissolution on Behfilf 
pf the, test, and as to the Necessity 
of an Offe^of Contribution to 
Losses, &c. QioeQP. Coribt v. 
Dniry. 154 

31. Surviving Partner, being E&ecu<<> 

Pj*.-* tor. 
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tor, HOI eutitleil without express 
Stipulation, to any ABovrance for 
carrying on the Trade after the 
•TestatiMr’s Death. Burden v, Bur~ 
den. Page 170 

3i MLowed Exp^ices actually in¬ 
curred luader an^v ^roneous Con- 
•eeption, that he was sole Proprietor 
by Purchase from his Co-execu- 
'tors; set aside as a Breach of 
Trust j though bond Jidc. Burden 
“r. Burden. lyb 

See Injunction 5. 

PAimf. 

•* 

I. Rule, tliat a mere Witt>ess, hs^ dng 
no Interest, ought not bed’ll 
Party. 550 

3. Exceptions to that Rule. 550 

See Injunction 1 . 

PATENTS. 

1 . Patent granted for an improved 

Steam-Engine j as not infringing 
upon an existing Patent. Ex parte 
Fox. 07 

2 . If the Improvements could not 
be used without the Engine, for 
which a Patent had been granted, 
they must wait the Expiration of 
that Patent. Ex parte Fox. 67 

3 . No Costs, where the Caveat was 
not unreasonable, kx parte Fox, 

67 

... ' 

Plf^-MONEY. 

i. ^u-money subjhet to the Prc'perty 
Tax 3 not to a Deduction fo** Ali- 


monyj as it is clear of Mainte* 
nance. Ball v. Cavtts. 202 

PLEADING. 

1. No Plea of* Outlawry in a Suit 

for the Same Duty or Thing, for 
which Relief is sought by the Bill. 
Philips V. Gibbons. 184 

2. Bill for an Account under Cove- 

^ nant upon Sale of Good-will not 

to carry on the Trade. Scott v. 
Mackintosh. 503 

3. The usual Course a Bill of Dis¬ 

covery fpr an Action. 'Scott v.Mack^ 
intosh. , 503 

4 . Plea with an Exception, not re¬ 
quiring a Reference to the Answer, 
allowed. Howe v. Buppa, 511 

5. To a Bill to set aside a Convey¬ 
ance for Fraud, &c. Plea of Title 
paramount, under a former Con¬ 
veyance of all the Estate and In¬ 
terest, under which the Plaintiff 
claimed, allowed. Howe v. £>uppa. 

fill 

6. Rea, with Exception of Matters 

after mentioned, bad. 514 

L 

%0 

POWERS. 

1 . Appointment of j^200 Stock, 

though a very unequal Proportion 
of the Fund, held not Bhisoary. 
Butcher v. Butcher. 79 

2. Ihe Question, whether im Ap- 
pomtmeht is, or is hot Hlusatty, 
mint be detenamted upon the Cir¬ 
cumstances of each Case, accord¬ 
ing to a sound Discretimi: the 

Power, 
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Powcr^ however lar^ the Terms, 
being in some Degree coupled with 
U Trust: but an equal Distribu¬ 
tion is not required; nor ony Rea¬ 
son for the Inequality I unless a 
Share is clearly unsubstantial. 
Bxttcher v. Butcher. P^e 79 

3. Under a general Power of Ap¬ 

pointment among all the Children 
by Deed or WiU from Time to 
Time, &c. in Default o£ Appoint¬ 
ment, equally at' Twenty-one, &c. 
the Death of one above tliat 
does, not prevent an Appointment 
to the Survivors. Butcher v. But'- 
cher, 79 

4. Appointment void as far as it ex¬ 
ceeds the Power: viz. to Grand¬ 
children under a Power to appoint 
to Children. Butcher v. Butcher. 

79 

Appointment to a deceased Child, 
or its Representatives void. 91 

6 . The old Practice of executing a 

Power of Appointment, after the 
Death of one of the Objects, by 
giving Part to the Survivors, and 
letting the rest go, as in Default 
of Appointment, »among all, in¬ 
correct. 92 

7 . Vanous Contradictions upon the 
Subject of illusory Appointments. 

97 

8 . power to appoint Estates to be pur- 

' (diased with Money produced by 

the Sale of other Estates well exe¬ 
cuted by on Appointment operat¬ 
ing directly on tin or^nal Estates. 
iBuUoch V. ^ igatS , 47 1 


57f» 

9 . Power to appoint an ^tate ltl-> 
ctudes a Power to dispo^ of the 
Estate and ap}x>int^tbe Produce. 

Page 479 

10 . The same Eflect has been given 

in the more doubtful Case of a 
Power to charge ; and a Power to 
appoint the Money, produced by 
an Estate, directed to be sold, Iws 
been considered as a Power to ap- 
^point the Estate itsclfin 478 

See Settlement 3. 

PRACTICE. 

1 . Rrference of Title before Decree 
'‘wtfmwvherc the 'fitle alone is 

puled: refused therefore, where 
the Purchaser on other Grounds 
resisted Performance. Bi^h v. 
Elmhirst. I 

2 . Depositions, taken de bene esee, 
upmi the Incapacity of the Wit- 
n^s, from a bodily Injury to at¬ 
tend a Trial at Law, not published \ 
as they could not be read withmit 
Proof at the Trial, that the Wit¬ 
ness was then unable to attend: 
but on the Aiiidavit of the Surgeon 
as to the Probability of his At¬ 
tendance, an Order was made for 
the OflSiper to attend at the Trial 
with the orij^nal Depewitionto 
*be tendered} if tbe Incapability 
of tlie Witness to attend should 

' be proved. Andrem v. Palmer. 21 
Order, thaTOefendant a prisoner 
m Nevogate under* Sentence for 
Ecjfgwy, being baroughtu|i|or Want 
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bf AbSIfffer, should be turned over j 
t6 the Fleet; and then carried ' 
back to Newgflte with his Cause. 
Moss V. Brown. Page ^8 

4. Commission to eJiamine to Credit 
should he executed before Decree. 

Costs given on that Ground. 
White V. FusselL 151 

!j. Order for Time to answer not cor¬ 
rected by extending it to the usual 
Order for Time to plead, answe^^ 
or demur, not demurring alone. 
Philips V, Gibbons. 184 

6. Order to withdraw Rejoinder, and 
rejoin dc novo ; for the Purpose of 
giving Notice of Intention tq dis¬ 
pute an Act of BankruptcyT 
the Stat. 40 Geo. 3. c. Ill: by 
Analogy to the Practice at Law to 
jKsrmit a Pica to be withdrawn; 
Te<iuiring, according to the Practice 
in the Exchequer, the Affidavit to 
state the Deponent's Information 
and Belief, that it is essential to 
the Justice of the Case. Berks v. 
Wigan, 220 

y. Reference of 'Title before Answer: 
there bung no other Question, and 
the Parties undertaking to do all 
such Acts for the Purpose of exe- 
tnitir^ what the Court thinks right, 
as if the Answer Was in, and the 
Cause brought to Hearing. Bal- 
marmo v. Lutnlep, 128 

^.Direction, if the Report shall be 
against the Title, ^or Compensa¬ 
tion: refused as to Indemnity. Bair 
'mannov,Lumlei/L ^ 228 

0. Immorality, as mch, not punjehed 

• 


in Equity *, but considered in pti- 
nishing Contempt. Page igs 

10. The Process to obtain a Decree 
pro confesso not applied to a Pri¬ 
soner in Newgate under a Criminal 
Sentence j Who if brought up by 
Habeas Corpus, must be remanded 
iihmediatdy ; and cannot, as in a- 
Civil Case, be turned over to the 
Fleet cutn causis, subject to the 

, farther Process by Alias Habeas 
Corpus, &c. Moss v. Brown. 306 

11. Order to di.smiss the Bill for 
Want of Prosecution, though re¬ 
gular according to the present 
Practice, not requiring Notice, if 
before Replication, nor the Six- 
Clerk's Certificate at the Time pf 
making the Motion, dischaiged 
withoutCosts upon the Defendant's 
Laches. Browne v. Bpne. 310 

12. Defendant in Contempt, under 

an Order for a Messenger, putting 
in an Answer, to which Exceptions 
were allowed. Plaintiff, not having 
accepted Costs, may immediately 
proceed upon the old Process, with¬ 
out Subpoena or Notice, for a bet¬ 
ter Answer : but, if in Custody the 
Process discharged pending the 
Reference by Tender of Costs. 
Boehm V. De Tastet. 324 

13. In a Case of doubtful Praictice 
farther Time to answer aUowed on 
Terms. Boehm v. De Tastet. 324 

14. Effect of continued Practice 
against an Order of Court. 32/ 

15* Repeated Decisions, forming a 

Series 
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Wries of Priictice, may amount 
to the Reversal of an Order. I\ 328 
i0. After Answer reported insuffi¬ 
cient, Plaintiff may proceed upon 
his old Process of Contempt with¬ 
out a new Order, if he has not 
accepted Costs. Coulson v. Gra~ 

ham, 331 

17 . The Practice in the Master's 

Office to report aii Answer insuf-' 
ficient generally upon establishing 
one Exception .without entering 
into more, corrected. Rowt v. 
Gudgeon. 33 1 

18. Order to read on a Trial directed 
at Law, Depositions of Witnesses, 
proved by Affidavit, from Age 
and Infirmity incapable of attend- 
mg without great Danger of Death, 
with liberty to examine them on 
Interrogatories, and the Deposi¬ 
tions of such other Persons as 
should be proved at the Trial to be 
dead, or unable to attend : such 
Order, whether to be made in 
Equity, or left to the Judge at 
Law, depending on sound Discre¬ 
tion. Corbdtt V. Corbett. 335 

19 . Witness being jproved unable to 
attend a Trial, ancillary'to a Suit 
in Equity, the Depositions may 
be read without an Order: but 
not without producing the Bill, 
Answeti and all Proceedings. 336 

20 . Reference of Title before Decree, 

refused,-where the Purchaser on 
other Grounds resists a Perform¬ 
ance of the Contract. Faton v. 
Rogers, 351 

21. Notice of Motion to dismiss the 


Bill for Want of Prosecution^ 
Three Terms having eliq)8ed after 
Answer without Replication, not 
necessary: nor the Six-CleHs's 
Certificate on the Motion, if pro¬ 
duced to Register^ when the Order 
is drawn up. The Attorne^-dSene^ 
ral V. Finch. Fage 368 

22. Practice of the Court of Common 

Pleas to examine the Affidavit to ’ 
hold to Bail, reducing the Bail ac¬ 
cordingly, lately adopted . by the 
Court o<* King*s Bench. 373 

23. An lasue directed, liberty for 
each Party to examine the other 
refused without Consent. Hoicoard. 

374 

24. Suggestion, that the Defendant 
is doubly vexed by Suits in Equity 
and at Law for the same Matter, 
ascertained by Rc^ference to the 
Master. Bo^d v. Heinzelman. 

381 

25. The Rigbt^to the Letter Missive 
and Copy of the Bill is Privilege 
of Peerage, not of Farliameat: at¬ 
tacking therefore to all Scotch and 
Irish Peers, 

Injunction therefore, or other 
Process, not so accompanied, is 
ineffectual. Lord Milsingtoun v. 

# Earl of Portmore. 4 10 

26 . In the Undertaking to speed the 

Cause upon the Motion to dismiss 
for want of Prosecution the Term 
indudes thu Vocation* Findlay v. 
Wood. iP. 4gg 

. Form of sepeo-ate Examination 

a mearied Woman, taken by 
Commission. Tasburgh*s Case, 

*/ * 28, Refezence 
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28. R^eicnce before Decree confin¬ 
ed to the Cage of Title. Where 
there was a &rther Subject of Dis¬ 
pute, under a Claim of Compensa- 
tson, it was refused with Costs. 
V. SJbslron. page 516 

Order to ^amend the Bill, not 
served or <^wn up, cannot pre¬ 
vent the Motion to dismiss for 
' want of Prosecution. Morn* v. 

Ogpen. * 523 

30. After Demurrer over-ruled. Or¬ 
der of course for a Month to 
plead or answer. Gr^^k v. Wood. 

541 

SIm Answer i, 2, 3. Bankrupt 
70. Costs i, 2 , 3. 
g. Monet i,». 

PRESUMPTION. 

See Tbustbc 2 . 

PROPERTY-TAX. 

See Pin-money i. 

l! 

PUBLICATION. 

See Peactice 2. 

PURCHASER. 

See Covenant i. Peactice l, 7, 
6, 20, 28. and VENDOR and Ven¬ 
dee. 


RECElVEk.: 

f 

I. Receiver granted before Answer 
upon the HU of a Purchaser jgpn- 
> ifeafe tUe: viz. a Suit iaBtitmed 


by the Wife of tlm Vendor j clairo- 
' isg under a Settlement, voluntary, 
as being after Marriage. 

V . Pulvert^. Page 180 

RECOVERY. 

See Trustee 4. 

REDEMPTION. 

See Mortgage 2. 

RE-HEARINO. 

Evidence 3. 

RELIEF. 

]. Principle of Equity, that the De¬ 
mand of Relief should be prompt. 

246 

2 . Distinction,' whether, thou^ it 

would be difficult to midotain 
under that Principle upon the 
Lom of other Remedies a Security 
invalid in Law and Equity, the 
Court would take away that Be¬ 
nefit, 246 

3 . Plaintiff, not entitled to Relief, 

cannot have Discovery, 5 $g 

REMAINDER- 
&c Devise 7. 


RESIDUE. 

1. Executor with a Legacy, or Ex¬ 
ecutors having equal Xiegacies, 
Trustees for the next of Kin of 
the Residue undisposed of $ as hav¬ 
ing Part given, they cannot be in¬ 
tended to take the Urhole* 277 

RESULTING TRUST. 

See Dmvtn $, 4. ThtrsT 9,7* 9- 
REVOCATION. 
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REVOCATION. 
3eB Witt 2, 3, 4, 9, 10. 


S. 

SCOTCH MARRIAGE. 

See SETTLEMBNt 1. 

SETTLEMENT. 

1. A Settlement after a Marriage in* 
Scotland, not supported against 
Creditors in Bankruptcy, as upon 
Taluable Consideration by a Re¬ 
celebration of the Marriage in Eng~ 
land ; but it was sustained as the 
Consideration of am Agreement to 
settle by the Parent of the other 
Party. Ex parte Htdl. Page 112 

2. No Means of enforcing a Settle¬ 

ment on Marriage of an Adult, 
unless the Husband seeks to ob¬ 
tain her Property in Court: but, 
if the Marriage is Contempt, the 
Court vindicating its Jurisdiction 
by Imprisonment compels a Settle¬ 
ment. 300 

3. Under a Power to apjioint among 

Children Interests inay,be given 
to Grand-diildren by way of Set¬ 
tlement witli the (Concurrence of 
their Mother, an Object of tlie 
Power, and, her Husband. White 
'V. 8t, Betrbe, 399 

5^ BA*oir and Fbmb I. Fraud 2. 
WABDofCouBt l, a. 

SHERIFF. 

See Bill, of IkTERTIBADBR !• 


SOLICITOR’S BILL. 

1. Though the Court wifl open a 

Solicitor’s Bill, and order Taxation, 
after several Years, and a Security 
given, or even Payment, upon gross 
Errors, Fraud or undue Pressure, 
where nothing appeared but a 
trifling Inaccuracy, and under 
other favorable Circumstances, the 
Court would not restrain Proceed¬ 
ing* upon a Security, obtainetl while 
Business was depending. Coflhe v^. 
SeUree. Page 12(5 

2. Solicitor bound to produce Papers 
of his Client for him, or in case of 
hi^ Bankruptcy for his Assignees, 

•^(iibegh not employed by them, m 
the (Sause, for the Purposes of 
which he received them j but not 
bound without Payment to deliver 
them up, or produce them in any 
other Business. Ross v. Laughton, 

349 

SPECIFIC PERFORMANCE, 

j. Specifle Performance of a PmoI 
Agreement as to Land : the Eflect 
of a Family Compromise of doubt¬ 
ful Ri^ts; with Part-performance 
by Possession, and Improvements ; 
and Acquiescence near Nineteen 
Years ; a third I’craon being per- 
, mitted to act upon his Conception 
of the Rights, not questioned at 
the Time by the Defendant j who 
^ cannot objjit, that he acquiesced 
undfier Expeptatione from that Per- 
'^ sonj which were In P«&t diiup- 
p>rinted, Slochky v. Stockk^* 23 
• / ♦ 2, Refusal 
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2. Refusal of Tenant to execute a 

Lease tendered, as satisfied with 
not OB repudiating, the Agreement, 
is no Ground for refusing him a 
specific Performance. Gourlay v. 
Duke (if Somerset. Page 68 

3. Specific Performance of a Con¬ 

tract concerning Land not de¬ 
creed on the Signature of an Agent 
without Authority. Hoxuard v. 
Braithtoaite, , 202 

4. The Question as to his Authority^ 
denied by the Answer, and by his 
Deposition, stating his Declara¬ 
tion to the contrary at the Time of 
Execution, to be, determined by an 

Issue: the Evidence Witr^ss, 

'Sr** 

impeaching thc'Instrumeoit'he has 
attested, as a Witnsa's to a Will, 
denying the Sanity of the Devisor, 
&c. being admissible but to be 
received with the most anxious 
' Jealousy. Howard v. Braithwahe, 

202 

5. Distinction between the Admis¬ 

sion of parol Evidence to support, 
or resist, the specific Performance 
of a Contract for Laud: admis¬ 
sible for the latter Purpos(? upon 
Mistake and Surprise as well as 
Fraud > not to vary, add to, or ex¬ 
plain, the written Contract. Clowes 
V, Higginson, 524 

6. Upon the ambiguous Terms of 
Contract, as including or exclud¬ 
ing the Timber, the Purchaser's! 
BiU for specific PcA^rmance dis- 

• missed; and,having throughout* 
> insisted upon his |Construct|on hi* 
, was not permitted to comi^LAhe 
Vendor to convey upon the Tyrms 


he originally offered. Clowes v, 
Higginson. Page 52*1 

7 . Specific Performance discretion¬ 
ary. 527 

See Bankrupt 76. Evidence 4, 
5. Injunctions. Trustee 4. 
Vendor and Vendee 3. 

STOCK. 

See Bankrupt 42. 

SUPERSEDEAS. 

See Bankrupt 3,4, 6, 7,9, lO, I3, 
14, J5, 17, 28^ 31, 35, 39. 40, 

63, 71. 

SUPPLEMENTAL ANSWER. 
See Answer 1, 2. 

SUPPLEMENTAL BILL. 

See Bankrupt 70, 

SURPRISE. 

See Specific Performance 5. 


4 T. 

TIMBER. 

See Inju.,nction''7. 

TITHES. 

1 . Account of vicarial Tithes de¬ 
creed against a Modus of Ij. per 
Acre for each Acre of Marsh Land 
for Tithe of Hay and -other 
vicarial and small Tithes ; ,tlie 
Vicarage appearing to have been 
established by Endowment in 1367, 
within legal. Memory, Scott v. 
Smith, 142 

TITLE, 
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TITLE. 

See Vekdor and Vendee 5 . 

TRIAL AT LAW. 

See Practice 18, 19. 

TRUST. 

1 . Order under the Statute 36 Geo. 

3. c. 90 . upon Proof, that One 
Trustee was abroad, an abscond¬ 
ing Bankrupt, and not likely to ;, 
return, that the remaining Trustee 
should transfer Stock into the 
Names of himself and another 
Person appointed a Co-Trustee. 
Williams v. Bird. Page 3 

2 . Devise in Trust, subject to the 

Charges, to permit A. to receive 
and take the Rents, and Profits for 
Life : whether not a Use executed, 
Qttisre. 137 

3 . Devise after Payment of Debts, 
Legacies, &c. of specific Freehold 
and Leasehold Estates, to A. sub¬ 
ject to Incumbrances: and of all 
other his Freehold and Leasehold 
Estates, together witli all his jier- 
sonal Estate, to Trustees, to sell j 
pnd out of the Money in,.the first 
Place to pay their Expences in 
Execution of the Will or Trusts j 
and without farther Disposition 
appointing the Trustees Executors. 

A resulting Trust as to the Pro¬ 
duce of the real Estate for the 
Heir at Law. Hillv. Cock. 173 

4. Trust by Implication without the 

Word "Trust.” 273 

5. Devise after a Direction that all 
VoL. 1. 


the Debts shall be paid, amounts 
to a Charge. Page 274 

6. Distinction between a direct Trust 
and a Charge; though enforced in 
Equity much in the same Way. 

276 

7 . No resulting Trust for an Heir, 
taking a Benefit in the Will; but 
subject to Circumstances. 2/8 

8. Devise of Freehold Estate in Trust 
to sell and apply the Money to** 
wards Payment of the Legacies: 
the Residue of the personal Estate 
after Payment of Debts, Legacies, 
&c. upon Trust to convert all the 
sau} Residue of his personal Estate 

•euiO'ready Ikfoney, to be laid out 
in Freehold Property, to be settled# 
The personal Estate leaving a 
Residue beyond the Charges, the 
real Estate a resulting Trust for 
the Heir ,nt Law; and charged 
with tlio Legacies, not primarily 
but only as axi auxiliary Fund to 
the personal Estate. Maugham v. 
Mason. 410 

See Construction 5. Corpora¬ 
tion 2 ,4. Devise 7 . Trustee. 


T. 

TRUSTEE. 

Trustee, d^ng Nineteen Months 
after the Testatrix^ without hasing 
\acted, held entitled to a Legacy, 
^ven as a Token of Regard and a 
• . Q q Recompence 
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Recompencc for his Trouble: no 
Kefasal or Neglect to act, where 
necessary, appearing. Bridges v. 
Wootton, Page 134 

2 * Fr^umption against intending’an 
Infant to be a Trustee. 278 

3. Discretion of Trustees, having 

Power, to change Securities, but 
not without Consent, not con¬ 
trolled, unless mischievously and 
ruinously exercised. Dc 'Mamie- 
ville V. Crompton, 3S4* 

4. Trustee to preserve Contingent 
Remainders joining in a Recovery 
with the Remainder-man in Tail, 
haring attained Twenty-on^ held 
no Breach of Trust; and^,n<t ,Qb- 

, jection to a specific Performance. 

BiiCoe r. Perkins, 485 

5* Trustee to preserve Contingent 
Remainders joining to destroy 
them, before the first Tenant in 
Tail is Twenty-one, liable for a 
Breach of Trust: so a Purchaser 
with Notice : but if after the Te¬ 
nant in Tail is Twenty-one, not 
punishable, even where the Trus¬ 
tee would not have been directed 
to join. 401 

6 , Trustees to preserve Contingent 
Remainders honorary Trustees: 
not to be compelled to join in de¬ 
stroying them. 4g2 

7* Under the Act of Parliament, 
giving Jurisdiction upon a Petition 
in Charity Cases, the Trustees, not 
a|)pearing, ordered tb ghew Cause 
why the Order prayed should ^ 
be made. parie Seagcar^ 't*iy6 ' 

^ Const auction 3« . Tkust^ 


USE. 


See Trust 2 . 


VENDOR AND VENDEE. 

1 . Though it is generally, not uni¬ 

versally, true, that a Purchaser 
may take what he can get with 
Compensation fo*" what he cannot 
have, whetiier that is ever done 
without an express Undertaking 
on his Part to do what the Court 
shall order, Queerr. Paton 
Rogers. Page 351 

2 . Purchaser not entitled to an 

Abatement for a Deficiency in 
Quantity: the Particular describ¬ 
ing the Estate, as consisting by 
Estimation of Forty-one Acres, be 
the same more or less. Winch v. 
Winchester. 375 

3. Formerly a Purchaser was not let 

off upon a doubtful Title 5 but 
was compelled to take it, or esta¬ 
blish the Objection. 495 

4. Though generally a Purchaser 

cannot be called on for his Money 
until he has a Title, yet, where he 
is let into Possession upon a mu¬ 
tual Confidence of a speedy Title, 
and the Difficulty is a mutual Sur¬ 
prise, he cannot, without express 
Contract, retain the Possession, 
with-holding the Money. Gibson 
V. Ctnrhe. 500 

5. Vendor to be at the Expence of 

making out his Title. 52g 

6 . Purchaser 
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6 , Purchaser discharged on Motion 
upon Affidavit of Imprisonment 
for Debt and Insolvency. Hodder 
V. Ruj ^ n , Pogc 544 

See FftACTiCB I, 7, 8 , 28. Specific 
PeRFOBMANCE. PURCHAS.ER. 



WARD OF COURT. 

. Punishment for Contempt by mar¬ 
rying a Ward^ of Court by Cora- 
mitment, or in a dagrant Case by 
directing a criminal Prosecution 
for Conspiracy, &c., the Subject 
of sound Discretion ; and though 
theRight to interpose withoutQom- 
plaint, is not affected by Time, 
the Exercise of it was dispensed 
with upon Circumstances; no 
Complaint made for Eight^Years ; 
the Husband, though his Conduct 
would have justified Punishment 
on a recent Application, not being 
a needy Adventurer, but of equal 
Family and Fortune; ‘liaving ac¬ 
tually made a considerable Settle¬ 
ment j under which the Children 
had vested Interests, and alledging 
Misconduct by the Wife. The In¬ 
terests of the Children not to be 
.affected: but the Settlement varied 
as between the Husband and 
Wife, by increasing the Pin-money, 
giving her some Interest in future 
Property^ &c. Ball v. Couits, 292 


2 . Distinction upon Coxitaii|i4; by 
Marriage of aW^ard of.Court: a 
Person of no Property, whose only 
Object is the Fortune, is not per¬ 
mitted to touch it; and the whole 
is put in Settlement: otherwise, 
when the Husband of equal .Bank 
and Fortune makes ask equivalent 
Settlement. S03 

• 

WILL. 

1 . In proving the Execution of a 

Devise, actual Signature by the 
Devisor in the Presence of the 
^hree subscribing Witnesses ,not 
required, if he declares it to be 
his Will before those, who did not 
sec him sign ; and separate Attes'* 
tations sufficient. Westbeeci r. 
Kennedy. 362. 

2 . Testator, a Widower, having a 

Son and Two Daughters, by Will 
gave all his real and personal Es¬ 
tates in Trust, subject to Debts, 
for those Children, and in case of 
their Deaths over. Marriage and 
the Birth of a Daughter, held a 
Revocation of the Will in the 
Ecclesiastical Court, (against a 
former Decision) not a Revocation 
of the Devise of the real EstiU«. 
Sheath V. York. S 90 

3 . Marriage and Birth of a ChQd an 

implied Revocation of a Will of 
jiersonal Property. 307 

4 . Even a Devise of Land may be 
revoked by ImpHcation from st 
total Change in the Situa^OD of 

‘ • the 
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the Family, as, the Devisor hav¬ 
ing no Clul^reti at the Date of 
the Will, by his Marriage and the 
Birth of an Heir; upon an implied 
Condition, that the Will should 
not operate in that Event* P. 397 j 
5. ConstniGtion of a residuary De¬ 
vise, as including under the gene- 
rd Words ** Estate and Effects’* 

. a Copyhold, not surrendered, in 
Favor of a younger Son, subject 
to Debts, the Will reciting that the* 
eldest Son was provided for ^ and 
no Freehold Estate. Pennington 

V. Peti^ngton, 406 

6/ Properly nothing is the personal 
Estate of a Testator, ^CSht was 
so at hia Death: he may so ex¬ 
press himself as to shew something 
else intended j but where there is 

I 

nothing but a Direction to sell 
Land with an Application of the 
Mon^ to a particular Purpose, 
there is no Instance of holding the 
Surplus, after that Purpose an¬ 
swered, to form Fart of the per¬ 
sonal Estate, so as to pass by the 
re(dduary Bequest, 4l6 

7 . Dnattested Paper clearly referred 
to in a Devise of real Estate con¬ 


sidered Part of the Will, if made 
previously, not if subsequent. 

Page 445 

8. Liegacies by an unattested Paper 
included under a Charge of Lega¬ 
cies on a real Estate by a Will 
duly attested: but the Produce of 
the Sale of a real Estate cannot 
be directly disposed of by an un- 
I attested Paper. 446 

Q. Marriage alone not a Revocation 
• of a Will: os with the Birth of a 
Child it is. 465 

JO. Exception, where the Will pro¬ 
vides for Children. 465 

11. Under the Description of ** Cbil- 

if dren** in a Will illegitimate 
Children, existing at the Date of 
the WiU, not entitled, unless 
proved by the Will itself to be in¬ 
tended ; and Evidence can be re¬ 
ceived only for the Purpose of col¬ 
lecting who had acquired the Re¬ 
putation of Children. Swaine v. 
Kennfiriey^ 469 

12. An only legitimate Son there¬ 

fore held entitled as Devisee. 
Swaine v. Kennerky, 469 

See Devise 5, 6. • 
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liVOdoB. 











